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To Whom It May Concern:
On behalf of the National Association of Home Builders (NAHB), I am pleased to submit these comments on the
U.S. Department of Housing and Urban Development’s (HUD) request for information on eliminating regulatory
barriers to affordable housing.
NAHB is a Washington, D.C.-based trade association that represents more than 140,000 members and includes
more than 700 affiliated state and local associations in all fifty states, the District of Columbia, and Puerto Rico.
NAHB members design, construct, and supply single-family homes, build and manage multifamily projects, and
remodel existing homes. In the single-family market, NAHB’s members construct custom housing as well as
homes for first-time home buyers, including low-and-moderate-income families and individuals. NAHB’s
multifamily members build and manage rental housing for renters in market-rate, affordable and federally
assisted multifamily housing. Our builders are proud to construct over 80 percent of the homes produced each
year that provide shelter for this Nation's families.
Background
HUD issued this Request for Information (RFI) to assist the White House Council on Eliminating Regulatory
Barriers to Affordable Housing (Council) in identifying federal, state, local and tribal laws, regulations, and
administrative practices that artificially increase the costs of developing affordable housing and contribute to
housing supply shortages. HUD issued the RFI in accordance with Executive Order (E.O.) 13878, “Establishing a
White House Council on Eliminating Regulatory Barriers to Affordable Housing,” dated June 25, 2019.
President Trump established the Council in response to rising housing costs across the country. One of the
greatest factors contributing to rising housing costs and the housing supply shortage is overly prescriptive and
costly regulatory barriers. As stated in E.O. 13878, “Increasing the supply of housing by removing overly
burdensome regulatory barriers will reduce housing costs, boost economic growth, and provide more Americans
with opportunities for economic mobility. In addition, it will strengthen American communities and the quality
of services offered in them by allowing hardworking Americans to live in or near the communities they serve.”
E.O. 13878 directs the Secretary of HUD, or his designee, to chair the Council as well as solicit feedback from
federal, state, local, and tribal government officials and interested private-sector stakeholders to identify
regulations and administrative practices that artificially raise the costs of housing development and contribute
to housing supply shortages. Furthermore, the E.O. directs HUD to solicit feedback on best practices and
strategies that have been successful in reducing and removing these regulatory barriers.
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NAHB General Comments
NAHB applauds the Trump Administration’s efforts to reduce unnecessary, duplicative and excessive regulations
that inhibit construction or preservation of affordable housing and contribute to housing supply shortages.
Housing affordability is at crisis levels, with large numbers of both renters and homeowners paying excessive
shares of their income for housing. Data from the Census Bureau’s American Community Survey show that
nearly half of all renters spend more than 30 percent of their income on housing, which is considered “rent
burdened” under standard financial benchmarks. This share is up noticeably from four out of 10 renters in 2001.
Owning a suitable home is also increasingly out of financial reach for many households. An NAHB survey of
housing affordability found that only 63.6 percent of new and existing homes sold between the beginning of July
and end of September in 2019 were affordable to families earning the U.S. median income of $75,500. This
problem is exacerbated in high cost markets like San Francisco, where just 8.4 percent of the homes sold in the
third quarter of 2019 were affordable to families earning the area’s median income of $133,800.1
The root cause of the housing affordability crisis is simply put, a lack of housing supply. NAHB estimates a net
housing shortfall of about 1 million single-family homes and apartments in the U.S. given current demographics.
What is less clear, at least among policymakers, is what solutions should be enacted to reduce affordability
challenges. The situation is made complex in that there is no silver bullet solution that can resolve all of the
issues. A shortage of skilled labor, rising regulatory costs, tight access to builder finance, and trade conflict
impacts on building material costs all require different policies.
Further, residential construction is one of the most heavily regulated industries in the country. The time and
costs of compliance not only impact a business’s ability to thrive and grow, they can also negatively affect
housing affordability and stifle economic development. For example, residential construction is one of the few
industries in which a government-issued permit is typically required for each unit of production. The rules do not
stop there, as a constricting web of regulatory requirements affects every aspect of the land development and
home building process, adding substantially to the cost of construction and preventing many families from
becoming homeowners. The breadth of these regulations is largely invisible to home buyers, renters, the public,
and even the regulators themselves, yet nevertheless has a profound impact on housing affordability and
homeownership. These regulations stem from legislation including the Clean Water Act, the Endangered Species
Act, the Energy Policy Act, the Occupational Safety and Health Act, the Fair Housing Act, and the Safe Drinking
Water Act. Regulations imposed by state and local governments are even more numerous, covering zoning,
earth moving, sediment and erosion control, land dedication, gas service, impact fees, tree preservation, longterm facility maintenance, public service impacts, transportation, setback requirements and burning restrictions.
While each of these regulations on its own may not be significantly onerous or problematic, builders and
developers are often subject to a layering effect, where regulations are stacked on top of one another. As a
result, regulatory costs are one of the most significant factors that drive the cost of a new home. NAHB has

1

Housing Opportunity Index (HOI). 2019. https://www.nahb.org/News-and-Economics/HousingEconomics/Indices/Housing-Opportunity-Index.
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conducted a study on the costs of government regulation in the price of a new single-family home2 along with a
study in collaboration with the National Multifamily Housing Council (NMHC) on the regulatory costs for a
multifamily home. 3 The studies revealed that regulations at all levels of government now account for 24.3
percent of the final price of a new single-family home built for sale and 32.1 percent of multifamily project costs.
This overregulation stems from local, state and federal mandates and includes the costs of applying for zoning
and subdivision approval, environmental mitigation, and permit, hook-up, impact and other government fees
paid by the builder. Even when regulation imposes no direct costs, it can have a financial impact if it delays the
development and construction process. In many cases, upfront regulatory costs and anticipated delays make
projects financially infeasible and they are not built, which further exacerbates the housing supply problem.
Sensible regulations to protect health, safety and fair housing rights are necessary. However, mandates at all
levels of government have expanded beyond basic safety and soundness considerations and morphed into
complicated compliance regimes, expensive code changes, energy efficiency mandates and/or restrictive land
use policies that have crippled the housing industry.
It is essential to ensure that consumers are not encumbered by the costs of excessive, redundant or
unwarranted regulations that decrease housing affordability. When government-imposed fees or changes in
regulations increase costs for builders or developers, the final price of their homes will usually go up by more
than the increase in the costs. This is because related costs, such as financing and broker commissions, also rise.
Nationally, an increase of $1,000 in the median new home price ($344,652) would price 158,857 U.S. households
out of the market4. In other words, 158,857 households would qualify for the new home mortgage before the
change, but not afterwards.
1. Federal Barriers to Affordable Housing Development
a. Federal laws, regulations, and administrative practices of HUD programs that directly or indirectly raise
the costs of housing development and contribute to shortages in housing supply
HUD Regulations and Policies
NAHB is pleased to offer recommendations for HUD regulations and administrative practices that should be
repealed or revised to make housing more affordable and to increase the nation’s housing supply. The
regulations and practices included below are several of NAHB’s priorities that have a large impact on housing
affordability. However, NAHB will continue to work with HUD on a much broader list of regulations and policies.
Appraisal Process for FHA loans
NAHB believes that accurate appraisals are essential to a healthy and sustainable housing finance system. Yet,
NAHB members continue to identify impediments that hamper appraisers’ ability to provide accurate valuations
of residential real estate due to flawed data or missing information resulting in inaccurate appraisal values. In
particular, the limited availability of data on energy-efficient and other green features in new and existing
properties has created confusion on how to account for the value of these elements. NAHB believes the
2

Emrath, Paul, “Government Regulation in the Price of a New Home,” (May 2016),
http://www.nahbclassic.org/generic.aspx?sectionID=734&genericContentID=250611&channelID=311&_ga=2.110683909.1
061924478.1580331878-453421962.1576169493.
3
Emrath and Walter, Regulation: Over 30 Percent of the Cost of a Multifamily Development, (2018),
https://www.nahbclassic.org/generic.aspx?sectionID=734&genericContentID=262391&channelID=311.
4
http://nahbnow.com/2020/01/1000-makes-a-big-difference-in-housing-affordability/.
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objective of an efficient and accurate collateral valuation process is to have an appraisal that accurately reflects
the value of the property, thereby enabling lenders to correctly understand the collateral risk.
Most appraisers use the Uniform Residential Appraisal Report (Fannie Mae Form 1004/Freddie Mac Form 70 or
URAR), a practice that the Federal Housing Administration (FHA) accepts for its underwriting. This form does not
include line items for many features of new homes that add significant value. Additionally, the URAR only
requires the sales comparison approach, with the cost and income approaches treated as optional items. Also, in
most instances it is difficult to obtain timely appraisal adjustments in cases where data is incomplete or
inaccurate.
Recommendation: Appraisal practices should be updated to incorporate the more modern features of
today's new homes. NAHB urges HUD to modify FHA appraisal guidelines to capture information on
building codes and energy-efficient features in order to improve the accuracy of appraisals. NAHB
further recommends that FHA require the use of the cost approach for new construction and
recommends that only appraisers that are qualified to analyze newly constructed homes are permitted
to do so.
Finally, builders should be given the opportunity to provide the appraiser with data on a newly
constructed home when this critical information is not correct or missing from an appraisal. While FHA
does have a Reconsideration of Value (ROV) procedure in place to dispute the accuracy of appraisals,
the process is time-consuming and inefficient. Presently, only the underwriter may request an ROV and
communicate information to the appraiser when available data was not considered. Additionally, only
the mortgagee may request reconsideration of the appraised value from the appraiser when new
market data exists that may not have been reflected in the appraisal. FHA should develop a workable
ROV process for appraisals that would allow all parties to a transaction to provide additional information
or to request changes to an appraiser’s initial value opinion.
FHA Condo Rule
On August 14, 2019, HUD released the long-awaited final rule for project approval for single-family
condominiums insured by FHA. The final rule, effective October 15, 2019, does not permit approval of projects
that are proposed or under construction. The final rule does allow for approval of completed legal phases,
although prohibiting the approval of proposed and under construction projects means that a lender will not be
able to order an appraisal and begin processing a mortgage loan application until the first phase of the
condominium is completed. NAHB believes this change to the rule limits the choice of home buyers interested in
purchasing new condominiums, an important option for first-time buyers.
Recommendation: HUD should reinstate the ability to approve condominium projects that are proposed
or under construction. The ability to approve condominium projects prior to completion benefits both
home buyers and home builders. The approval of a proposed or under construction condominium
project allows a mortgage application to be processed while the condominium unit is being constructed
and decreases the time required to close the loan after a unit is completed.
FHA High LTV Mortgages in Unpermitted Areas
FHA recently removed the requirement for borrowers to acquire a 10-year home warranty plan in order to
qualify for FHA insurance on 3.5 percent downpayment (high Loan-to-Value, or LTV) mortgages on certain newly
constructed single-family homes. NAHB greatly appreciates the removal of this burdensome prerequisite as it
has streamlined FHA financing documentation for builders with customers using FHA-insured mortgages. FHA’s
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3.5 percent downpayment feature addresses a common entry barrier for first-time home buyers and is an
important tool for helping low- and moderate-income families purchase a home they can afford.
Unfortunately, this change has resulted in unintended consequences. Builders who once relied on the 10-year
home warranty to qualify their new construction homes for high LTV FHA-insured financing in areas that do not
issue building permits are having difficulty complying with FHA’s archaic process that requires evidence of
inspections and other documentation obtained from the local jurisdiction. While these builders undergo all the
necessary inspections and procedures during the construction process, because they are serving home buyers in
unpermitted areas and do not have access to a local building inspection department, their customers are unable
to access high LTV FHA-insured loans.
Recommendation: HUD should identify feasible alternatives for establishing new home eligibility for
high LTV FHA-insured mortgages that do not require documentation from the local jurisdiction so that
builders and aspiring home buyers in unpermitted areas can access high LTV FHA-insured mortgages for
new construction site-built houses and condos. NAHB additionally encourages HUD to work with FHA
field staff to ensure the revised documentation options available for builders are recognized in
unpermitted areas.
FHA 203(k) Program
The 203(k) Rehabilitation Mortgage Program allows buyers to finance both the purchase and rehabilitation of a
property with a single loan product. Since 1996, HUD has limited the use of the program to owner-occupiers and
non-profits. However, since that time, there has been great improvement in tracking technology and other
processes to prevent fraud, making such limitations unnecessary.
Recommendation: HUD should revise the 203(k) regulation to allow qualified investors to use this
program, with appropriate controls and monitoring systems in place. Doing so could help fill a financing
gap that currently prevents many small contractors and others with suitable skills from improving homes
(and neighborhoods) and providing homeownership opportunities one home at a time.
Procedural Burdens that Delay Availability of Affordable Housing
HUD has numerous programs to assist in the production and preservation of affordable rental housing. Often,
these programs are combined with other federal, state or local programs to create mixed-income rental
communities. However, mixed-finance properties run up against numerous time-sensitive approval deadlines
that can delay or derail a project. For example, HUD’s Office of Public and Indian Housing (HUD-PIH) subsidy
layering review (SLR) process is triggered when a public housing authority (PHA) converts some of its Tenant
Vouchers to Project-Based Vouchers in support of a Low Income Housing Tax Credit (LIHTC) application. The SLR
requires timely communication among the PHA, HUD field office, HUD-PIH headquarters and the project owner.
Recommendation: HUD should streamline time-sensitive review and approval procedures that support
affordable housing production and preservation. HUD should assign responsibility for specific tasks,
empower staff to make decisions, and hold staff accountable for meeting reasonable timelines.
Affirmatively Furthering Fair Housing (AFFH) Rule
HUD’s 2015 AFFH Rule was intended to assist state and local governments and public housing agencies in
meeting their statutory fair housing obligations. The rule requires these entities to conduct a complicated, costly
and formalized fair housing planning process as a condition of receiving certain HUD grants. The rule affects
building and development opportunities because of its potential impact on land use, zoning decisions and the
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availability of federal housing and community development funds. In 2018, HUD suspended the rule’s most
burdensome reporting requirements and reopened it for public comments. On January 7, 2020, HUD announced
a new proposed AFFH rule to replace the more burdensome aspects of the 2015 regulation.
Recommendation: NAHB has urged HUD not to impose one-size-fits-all solutions on local jurisdictions
and to avoid a bias toward quick-fix solutions such as inclusionary zoning (discussed later in this
document) in designing the AFFH provisions. NAHB is currently reviewing the new rule and plans to
submit comments.
HUD Real Estate Assessment Center (REAC) Physical Inspections
REAC physical inspections are used to determine whether HUD’s public housing, privately-owned assisted
apartments and FHA-insured multifamily properties are complying with the requirements to provide safe,
decent, and sanitary housing. In 2019, HUD reduced the inspection notification time for owners. This short
notice makes it difficult for owners and managers to prepare for the inspection. HUD is also in the process of
replacing its REAC protocol with a new inspection model, the National Standards for the Physical Inspection of
Real Estate (NSPIRE). NAHB commends HUD for seeking feedback on the NSPRIE standards. Nevertheless, we
are concerned that the proposed standards lack objectivity. The reduced inspections times under REAC and the
subjective standards proposed for the NSPIRE protocol have the potential to increase administrative burdens on
apartment owners and managers, expose them to HUD sanctions, and decrease participation in HUD’s
affordable housing programs.
Recommendation: HUD should withdraw its policy that provides only 14 days advanced notice of the
REAC inspection. HUD should continue to release its NSPIRE protocols, scoring changes, definitions, etc.
for public comment before finalizing these policies. HUD should also remove subjectivity from its NSPIRE
standards by having inspectors determine whether an item does or does not function with simple yes or
no answers.
Davis-Bacon Guidance
Davis-Bacon requirements apply to builders when they use HUD funding or FHA multifamily mortgage insurance
to construct affordable rental housing. DOL’s guidance to HUD for determining whether a separate Davis-Bacon
wage determination is necessary on a multifamily property is unpredictable, costly and administratively
burdensome. In fact, the current Davis‐Bacon split wage guidance documents are ambiguous, extremely
subjective and almost entirely dependent on the interpretation of the implementing agency staff from HUD’s
Office of Fair Labor Standards or DOL‐Wage and Hour Division (WHD). Apartment projects of four (4) stories or
less are usually deemed “residential” construction, but they can be assigned additional construction wage
determinations if a construction item (accessory building, landscaping, roads) exceeds 20 percent of the
project’s total cost, exceeds $1 million or is of a different character than the apartment project. Split wage
determinations increase administrative burdens for builders and HUD staff and result in unpredictable, often
last-minute cost increases. NAHB members have received split wage determinations for their FHA-insured
multifamily projects merely days or hours before their loans were scheduled to close. The unpredictability
regarding if and when a split wage will be assigned, unforeseen cost increases, and added administrative
burdens associated with split wage assignments can dissuade builders and developers from using FHA-insured
multifamily mortgages and reduce the supply and affordability of new rental units.
Recommendation: HUD and DOL should develop consistent, reasonable, and predictable Davis-Bacon
guidance that conforms to the Administrative Procedure Act (APA) and is appropriately tailored to FHAinsured multifamily programs by reinstating HUD’s Labor Relations Letter No. LR-96-03. DOL should also
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propose a rule allowing FHA to lock in wage determinations when FHA issues the firm commitment.
Additional Significant Federal Regulations and Policies
The federal regulatory compliance regime is far-reaching and touches land acquisition, development,
construction, financing and other related industries and activities. While NAHB appreciates HUD’s efforts to
examine its regulatory regime, housing industry participants must comply with hundreds of regulations
promulgated by nearly all of the federal agencies. Therefore, NAHB offers recommendations for other federal
regulatory agencies to consider, as the compounding effect of these regulations is the main driver of regulatory
burden and must be addressed as a whole. Additionally, our comments identify a number of proposed rules and
policies that have not been finalized but would impose significant costs that outweigh potential benefits. These
potentially costly and unnecessary policies should be formally withdrawn to spare the housing industry
unjustified regulatory expenses and provide greater certainty regarding future housing costs. Although the list is
far from complete, the policies and regulations highlighted cause a substantial burden on the housing industry
and should be reexamined by the Administration.
Labor Regulations
OSHA’s Silica Rule
The construction industry is still experiencing difficulties in complying with the Occupational Safety and Health
Administration’s (OSHA) final silica rule issued in 2016, which significantly reduced the permissible exposure
limit for airborne silica dust as well as added numerous ancillary provisions such as specified engineering
controls, respiratory protection, written programs, medical monitoring, and recordkeeping. In August 2019,
OSHA issued an RFI seeking comments on alternative, less costly silica dust exposure control methods that could
be added to the rule.
Recommendation: OSHA should revise the rule to incorporate additional dust control measures not
currently included for construction tasks and tools that would reduce the cost of compliance without
adverse health effects.
OSHA’s Multiemployer Policy
OSHA’s Multi-Employer Citation Policy, put in place in 1999, outlines agency procedures for allowing compliance
officers to issue citations on work sites where there is more than one employer. On construction sites, this policy
allows OSHA to issue citations to a general contractor (i.e., a home builder) for safety violations created by
subcontractors, even if none of the general contractor’s employees are exposed to the hazardous condition.
Recommendation: OSHA should revise the policy to provide clear guidance on the duty of care general
contractors owe trade subcontractors for safety-related issues on the jobsite.
OSHA’s Fall Protection Standard
OSHA’s fall protection standard has been in force and effect since 1994. The standard is intended to prevent
workers from falling off, onto or through working surfaces and to protect them from falling objects.
Unfortunately, the standard is not consistently practical or attainable, does not reflect the unique business
structure of residential builders, treats all activities the same despite different levels of risk, and fails to consider
the unique working conditions of residential home building.
Recommendation: OSHA should revise the fall protection rule to address distinct differences between
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residential construction and other construction activities, emphasizing the implementation of
engineering controls and safe work practices that will significantly reduce employee exposure to fall
hazards.
OSHA State Programs
Section 18 of the Occupational Safety and Health Act (OSH Act) establishes the framework for state-plan State
jurisdiction, allowing States to assume responsibility for development and enforcement of occupational safety
and health standards provided they submit a plan to OSHA for approval and OSHA determines the State-run
safety and health programs are “at least as effective as” the federal OSHA program. OSHA conducts evaluations
of the 28 State Plans each fiscal year, however, states have not been allowed reasonable flexibility in adopting
approaches that are different from OSHA’s to address workplace safety hazards.
Recommendation: OSHA should develop a framework for determining effectiveness of State plans by
using a balanced approach that would determine if an OSHA-approved State Plan is "effective" in
achieving its mission of providing a safe work environment, while also allowing flexibility for State Plans
to address hazards unique or common to a state and the distinct nature and needs of employers in a
local area.
Banking Regulation
High Volatility Commercial Real Estate
High Volatility Commercial Real Estate (HVCRE) includes a subset of acquisition, development and construction
(AD&C) financing. Under the rule, Regulatory Capital Treatment for High Volatility Commercial Real Estate
(HVCRE) Exposures that was recently finalized by the Office of the Comptroller of the Currency, Federal Deposit
Insurance Corporation, and Board of Governors of the Federal Reserve System (federal banking agencies), land
development loans that do not include financing for construction of one-to-four family residential structures are
classified as HVCRE and require financial institutions to hold capital at a risk-weight of 150 percent. ADC loans
not classified as HVCRE require a 100 percent risk-weight. Loans that require this additional capital will be more
expensive and less available. Per the Economic Growth, Regulatory Relief, and Consumer Protection Act
(EGRRCPA), land development loans for properties on which one-to-four family residential structures will be
built are clearly exempt from HVCRE classification though the federal banking agencies chose to add the
stipulation to require an associated construction loan. The building industry is facing a severe shortage of
developed lots, driving up the price of buildable lots and therefore, increasing home prices and negatively
impacting housing affordability. The ability to develop buildable lots starts with the availability of AD&C
financing on terms that can make the project feasible. Exempting land development loans from HVCRE
classification when land is being developed for one-to-four family residential structures will provide a lower-cost
option for land developers and potentially increase the availability of developed lots for builders.
Recommendation: The banking agencies should revise the final rule to comply with the language in
EGRRCPA and exempt land development loans for one-to-four family residential properties from HVCRE
classification regardless of whether the construction financing is included.
Environmental Regulations
Endangered Species Designation of Critical Habitat
Implementation of the Endangered Species Act (ESA) increasingly impacts land use activities. The current critical
habitat designation regulations enable the Fish and Wildlife Service and National Marine Fisheries Service
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(“Services”) to assert authority over large swathes of land, including designating areas as critical habitat even
though they are uninhabitable in their present condition. Once a property is designated as critical habitat, any
proposed activity requiring a federal permit or receiving federal funds must be authorized through the
consultation process. The Services issued final rules on October 28, 2019 that amended the processes for listing
species and designating critical habitat. Within these rules, the Services have taken two important steps. First,
they will now only designate areas as “unoccupied critical habitat” when there is a reasonable likelihood that
the unoccupied areas will contribute to the conservation of the species. Second, they have committed to
undertake a separate rulemaking to define the term “habitat,” under the ESA. This rulemaking is intended to
clarify what physical attributes must be present on a property before the area can be considered by the Service
as “habitat” for an endangered species.
Recommendation: The Services should revise ESA regulations to limit what reasonably can be
considered “habitat” or even “critical habitat”.
Endangered Species Consultation
Section 7 of the ESA requires all federal agencies to consult with the Fish and Wildlife Service (FWS), to ensure
their activities are not likely to jeopardize the continued existence of listed species or destroy or adversely
modify their critical habitat. The Administration finalized regulations amending the Section 7 Consultation
process on October 28, 2019. These rule changes seek to improve the Section 7 Consultation process by
clarifying the information needed in order to begin the process. Another change encourages FWS to use more
programmatic consultations to streamline the process. However, NAHB members whose activities trigger the
ESA’s Section 7 Consultation process routinely experience significant permitting delays, as the Services miss
regulatory timeframes for completing Section 7 Consultations (informal and formal).
Recommendation: The FWS and other federal action agencies should fully utilize the programmatic
consultation process to make the current Section 7 Consultation process more efficient, timely, and
predictable.
Clean Water Act Definition of Waters of the United States
The definition of “waters of the United States” (WOTUS) determines the scope of federal authority under the
Clean Water Act (CWA). Areas that are jurisdictional are subject to various CWA permitting and related
requirements. For years, the breadth of federal jurisdiction was neither clear nor predictable and expanded
over time. In January 2020, the Trump Administration announced a new, final WOTUS rule that will provide the
clearest guidance yet on the extent of federal jurisdiction and respect states’ authority under the CWA.
Recommendation: The Administration should support the new rule against litigation and issue
regulatory guidance letters or other guidance documents as necessary to help with implementation.
Clean Water Act Wetlands Delineation Methodology, Permitting Process, and Mitigation Rule
Section 404 of the CWA requires home builders to obtain federal permits if their activities impact WOTUS.
However, the methodology for determining the extent of WOTUS features on land parcels is uncertain,
inconsistent, and subject to change. Further, developers and builders whose projects require a jurisdictional
determination or federal wetlands permit must complete their activities within five years or seek new permits.
This causes lengthy delays and increases project costs. Finally, many permits can require costly mitigation, but
mitigation opportunities do not exist in certain parts of the country.
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Recommendation: Establish the 1987 U. S. Army Corps of Engineers’ (Corps’) Delineation Manual as the
sole methodology for identifying wetlands, eliminate inconsistent guidance documents issued by various
Corps districts, reduce or eliminate the ability to make wetland determinations when less than three
wetland criteria (e.g., hydric soils, hydrology, and wetlands plants) are present, revise regulations to
allow permits and jurisdictional determinations to be effective for up to ten years, ensure the availability
of streamlined permits, and finalize updates to the 2008 Mitigation Rule.
Building Codes & Standards Development Policies
Federal Agency Intrusion in the Building Code Development Process
Virtually all residential construction must adhere to comprehensive building codes and standards governed by
local and state laws. Because of the cost and complexity of developing and maintaining such codes, state and
local governments typically adopt nationally recognized model codes, often amending them to reflect local
construction practices, climate and geography. Most U.S. communities adopt the International Code Council’s ICodes for this purpose. The I-Codes address all aspects of single- and two-family as well as multifamily
construction, including structural elements and the electrical, plumbing, heating, ventilation and air conditioning
systems, and energy conservation requirements.
The requirements established by national code bodies, the modifications made by state and local governments,
and the standards set by national organizations that are used in developing the model codes can significantly
affect the construction, configuration and cost of new residential buildings as well as remodeling or additions to
existing ones. The original purpose of building codes was to protect public health and safety, but government
agencies have increasingly turned to codes as a mechanism to reach other policy goals, such as energy
efficiency, resilience, sustainability, and property protection. While these policies may be worthwhile, new
construction alone cannot bear the cost of meeting these objectives and remain affordable.
The Environmental Protection Agency, the Federal Emergency Management Agency, and the Department of
Energy (DOE) all actively participate in the development of national model codes, proposing changes to national
model codes and testifying in favor of them during code hearings. DOE also has a share of its budget set aside
for persuading state and local jurisdictions to adopt more stringent codes. Oftentimes, these federal agencies
support code changes that remove flexibility and limit builders’ options, which drive up costs without improving
building performance.
Additionally, various efforts are being taken in the name of resiliency and disaster preparedness to compel state
and local governments to adopt certain open-ended mitigation plans, “hazard resistant” building designs and/or
floodplain management regulations that exceed the minimum standards set forth in the National Flood
Insurance Program (NFIP). These steps will impact where and how homes are built and severely constrain the
production of affordable housing. FEMA is currently developing guidance for implementing certain provisions of
the Bipartisan Budget Act of 2018 which would provide incentives to states to adopt the “latest published
version” of the building codes even though the number of structural code changes incorporated into new
editions of the IRC that dramatically impact structural reliability and occupant life safety have greatly
diminished.
Recommendation: The role of Federal agencies in the code development process should be primarily to
provide technical assistance in the areas for which they have demonstrated expertise. Federal support
of proposals should be limited to only those proposals that both have been vetted through the public
comment process and received overwhelming support.
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National Flood Insurance Program
The National Flood Insurance Program (NFIP) seeks to reduce the impact of flooding in homes by providing
affordable insurance while encouraging property owners and communities to take actions that will reduce flood
risk. Currently, not all of the suggested improvements to fortify a home against flood hazards result in flood
insurance premium discounts. For example, in its “Reducing Flood Risk to Residential Buildings That Cannot Be
Elevated” document, FEMA outlines several alternative actions that can be taken in lieu of elevation. However,
of the measures discussed, only 50 percent are eligible for flood insurance premium reductions. This limitation
clearly registered with homeowners because in its 2017 Annual Report, FEMA’s Office of Flood Insurance
Advocate identified customer frustration with the inability to obtain reduced premiums after conducting certain
mitigation activities as a problem.
Recommendation: FEMA should reward homeowners with insurance premium reductions if they take
any of the suggested steps to reduce flood risk to their homes. Changes to the NFIP that recognize,
allow and credit homeowners who take these suggested steps could go a long way towards improving
resiliency and expanding housing affordability.
2. State Barriers to Affordable Housing Development
a. In what ways do State-level laws, practices, and programs contribute to delays in the construction
industry? Are there particular laws, practices and programs that could be reviewed for potential barriers?
Building Codes
Building codes are designed to establish minimum requirements for public health and safety for commercial and
residential structures. Although they have existed in various forms for decades, building codes in the United
States achieved a milestone in 2000 when the three regional code organizations were consolidated into the
International Code Council (ICC) and their codes were combined to create the first set of “I-Codes,” which were
published in 2000. Although there are other building codes available, the I-Codes are the most widely used
model building codes, with some form of the International Building Code (IBC) adopted in all 50 states and
versions of the International Residential Code (IRC) adopted in 49 states. The I-Codes are modified through a
formal public consensus process every three years. This has resulted in the publication of a new edition in 2003,
2006, 2009, 2012, 2015 and 2018. Work has commenced on the 2021 version of the code and final votes took
place in late 2019.
When the I-Codes were created, a number of major improvements were immediately made to the traditional
building code requirements within the residential building code to address issues observed after Hurricane
Andrew in 1992 and the California earthquakes of 1989 and 1994. Although additional improvements have been
made since, the number of changes incorporated into the newer editions of the IRC that dramatically impact
structural reliability and occupant life safety within residential structures have greatly diminished. In fact, the
successful performance of the IRC is an indication of the “maturing” of building codes as they have gone through
the iterative process of refinement since 2000. While tweaking the code to reflect technological advances will
continue, it is clear that major changes aren’t as necessary as they used to be.
Unfortunately, despite the rigor of the codes and the fact that they are nearing a point of diminishing returns in
terms of the cost/benefit ratio, additional updates continue to be suggested and adopted. Many of these
changes are not cost effective, do little to improve the structure or life safety, and provide more benefits to
product manufacturers than homeowners. Most of them increase the cost of housing.
1201 15th Street NW | Washington, DC 20005 | T | 800 368 5242 | nahb.org

NAHB Comments on White House Council on Eliminating Regulatory Barriers
to Affordable Housing Request for Information [Docket No. FR‐6187‐N‐01]
January 31, 2020
Page 12

The NAHB-NMHC Multifamily Cost of Regulation study bears this out, as it found that nearly all (98 percent) of
developers said changes in building codes over the past 10 years increased development costs in their typical
projects, and these costs, when they exist, average 7.2 percent of total development costs. NAHB also examined
the cost of regulatory burdens and changes to construction codes and standards for single-family homes in the
study “Government Regulation in the Price of a New Home.” During the construction phase of building a singlefamily home, regulation on average accounts for 14.5 percent of construction costs. Of this, 5.3 percent is the
actual hard cost of fees paid by the builder. The remaining 9.2 percent is the cost of changes to construction
codes and standards over the past 10 years. As of 10 years ago, building codes were well established in most
parts of the country and had been revised many times over a period of decades. A 9.2 percent increase since
then does not mean all subsequent code changes have been unnecessary but does raise a question about how
well possible cost impacts are being factored into the code revision process.
Similar research conducted for NAHB found that building costs can increase between $4,800 and $14,000 due to
the changes from the 2006 to the 2009 code and in Louisiana, after a new code was adopted in 2017, builders
saw an increase in construction costs of about 8 percent. Most recently, a preliminary analysis of several new
provisions that are expected to be in the 2021 International Energy Conservation Code (IECC) suggest cost
increases for an average sized single-family detached home to be between $2,400 and $14,000 depending on
the climate zone. At the end of the day, stricter construction standards come with a higher price tag regardless
of whether those standards are necessary or not.
Because many states and local governments do not fit the mold of the national averages reflected in the model
codes, they frequently find the need to amend the model codes prior to adoption. They do so by adding,
removing, or revising provisions so that the codes better fit the construction practices and techniques,
geography and risks, and economic and market conditions within the region. They also make amendments to
ensure the codes are workable and affordable. If they were unable to make these vital changes, state and local
governments would be stuck trying to fit the square peg of national codes into the round hole that represents
local conditions. Equally problematic, doing so would impose numerous unnecessary requirements on builders –
requirements that translate into higher costs for buyers.
The reality is that the model codes are intended to be tailored and amendments are made to nearly every code
that is adopted at the state or local level, whether it applies to only the administrative requirements or major
rewrite of the entire document. For example, North Carolina adopted its 2018 building codes based on the 2015
I-Codes on January 1 of 2019 with 38 pages of amendments. Similarly, Nevada adopts the building codes at the
local level, but collaborates statewide on the amending process and had 14 pages of amendments on the
residential code alone.
State and local governments take their building code adoption and enforcement responsibilities seriously, as
demonstrated by the time and effort spent on tweaking and tailoring the codes to get them right. Federal
intervention into this process is neither prudent nor necessary and could have a dramatic impact on each state’s
ability to implement the codes that best fit their jurisdiction and the affordability of its housing. One reason the
codes work is because they can be tailored to local conditions, market forces, and consumer wants and needs.
Nothing should alter this important underpinning.
Recommendation: State and local governments must retain oversight over the adoption and
enforcement of building codes and must be allowed to make amendments to the model codes.
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Retroactive Application of Building Codes
The American housing stock continues to age, especially as residential construction continues its modest
rebound after the Great Recession. Because recent production has fallen short of even the levels needed to
accommodate the number of net new households, there is increasing pressure to keep existing homes in service
longer – homes that may not perform as well or be as resilient as newer homes. One hundred and thirty million
homes out of the nation’s housing stock of 137 million were built before 2010, and therefore, most were not
subject to the modern building codes that are now in effect. Equally problematic, the latest Census statistics
show the number of homes built before 1970 that are taken out of commission is only about six out of every
1,000 being retired per year. These low rates of replacement mean that the built environment in the U.S. will
change slowly and continue to be dominated by structures that are at least several decades old.
In an effort to keep these structures in working order, most property owners plan and budget to bring older
properties up to current codes and standards concurrent with planned substantial rehabilitation activities.
Despite these intentions, local jurisdictions and federal agencies are increasingly seeking to retroactively impose
costly new standards or building codes on older properties, such as mandating new window sizes or types, or
installing hard-wired smoke detectors in all bedrooms in multifamily properties within specific time-frames,
regardless of whether improvements or renovations are planned or underway. Because many of these retrofits
require significant modifications or reconfigurations of buildings, mechanical equipment and/or specific units,
they can be extremely expensive and even more so if no major renovation activities were planned. Further,
because many of these older residential buildings already have significant maintenance and repair needs, their
limited resources would be further strained by arbitrary retrofit mandates and the costs of the retrofits would
have to be passed on to renters or tenants.
Recommendation: Building codes, standards or regulations should not require retroactive changes to
the structure of an existing residential building without an appropriate trigger, such as changes in
occupancy use, substantial alteration of the building or planned replacement of a specific building
element.
Rent Control
Unfortunately, policymakers in some high cost markets, such as New York and California, are actively pursuing
rent control; a “fix” to the housing affordability crisis that almost all economists agree never works. By lowering
the rate of return on residential investments, rent control deters new construction, which makes the problem
worse. The benefits often fall only to a limited number of qualified residents, discouraging mobility and
discriminating against younger and newer residents. For example, older residents benefiting from rent control
may stay in larger apartments as empty nesters, while younger households are cramped into smaller units as
they look to expand their families.5 One-size-fits-all solutions are not the answer. In order to solve housing
affordability issues, high cost markets need more and better housing.
Recommendation: States should not enact rent control legislation. States should encourage housing
development by allowing for zoning to include more high-density housing, reducing regulations that stall
building projects, encouraging public/private partnerships in development and offering direct help to

5

Dietz, Robert. “Will Rent Control Policies Help the Housing Market?” October 2019.
https://www.builderonline.com/money/economics/will-rent-control-policies-help-the-housing-market_o.
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those that need it. NAHB has created an online resource center featuring housing affordability solutions
for states and localities facing rent control proposals.6
3. Local Barriers to Affordable Housing Development
a. What are the common motivations or factors that underlie the adoption of laws, regulations, and
practices that demonstrably raise the cost of housing development? Do these considerations vary
geographically?
Local level barriers can be the most burdensome for those in the housing industry. The process has become
increasingly politicized over the past decade, making the development process more difficult and expensive.
Antagonistic and NIMBY attitudes towards development, along with barriers such as endless approval timelines
reduce the ability for affordable housing, or housing of any type, to be built. “Development Process Efficiency:
Cutting Through the Red Tape,” a report developed for NAHB, focuses on strategies used recently—primarily
since the end of the recession—to improve the efficiency of land development, particularly the review and
approval process.7 The land development process has become increasingly complex and time-consuming over
the years as developers are asked to satisfy a growing list of public objectives. While all land use is still local,
there are more regulatory agencies involved at all levels of government than ever before.
Inclusionary Zoning
Inclusionary Zoning (IZ) is a housing requirement that aims to increase the number of affordable housing units
by mandating affordable unit construction in market-rate developments but often has unintended and negative
results. The NAHB Inclusionary Zoning Primer (August 2019) focuses on how many communities have come to
rely on IZ as a simple, expedient requirement to show they are addressing affordability, without examining the
local causes or having to understand the complexities and diversity of housing needs and the market.8 By
requiring developers to subsidize a certain percentage of affordable units within market-rate developments, IZ
shifts the public and community burden for the affordability problem to the private sector. This primer
summarizes several key reports by a variety of researchers on the implementation realities of IZ, including
several recent studies that have shown that IZ has produced few units and drives up the cost of housing, and
thus acts like a tax.
For example, “Inclusionary Zoning and Housing Market Outcomes” (2019), a study from the Mercatus Center at
George Mason University, assessed 22 jurisdictions in the Baltimore-Washington region with inclusionary zoning
programs.9 Each year a mandatory inclusionary zoning program was in place, a jurisdiction’s house prices
increased by about 1 percent beyond what they otherwise would. In addition, the IZ programs in this region
have produced few units compared with the need; 4 percent of homes in Montgomery County are the result of
IZ, and the program in Baltimore that was adopted 9 years ago has only 34 homes for low-income families so far.
6

“Tell Your State Senator to Vote NO on Rent Control.” 2019. https://www.nahb.org/Other/RentControl?_ga=2.68871313.1061924478.1580331878-453421962.1576169493.
7
“Cutting Through the Red Tape.” May 2016. https://www.nahb.org/~/media/NAHB/advocacy/docs/top-priorities/housingaffordability/development-process-efficiency.
8
“Inclusionary Zoning Primer.” August 2019. https://www.nahb.org/-/media/NAHB/advocacy/docs/industry-issues/landuse-101/state-local-affordability/inclusionary-zoning-primer-082019.pdf.
9
Hamilton, Emily. “Inclusionary Zoning and Housing Market Outcomes.” 2019.
https://www.mercatus.org/system/files/hamilton-inclusionary-zoning-mercatus-working-paper-v2.pdf
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Portland, Oregon also experienced unsuccessful results after implementing inclusionary zoning policies. In 2018,
the first full year that IZ was in effect, Portland issued only 1,709 permits for multifamily units, which reflected a
64 percent decrease in annual housing production relative to the average annual production from 2012 - 2017.
In contrast, the total number of smaller projects, those under 20 units and not subject to the City’s IZ policy, are
on the rise leading to a further constricted supply of housing in a growing market. The policy appears to be
leading to a stagnation in housing supply overall rather than increasing the supply of affordable units.10 Similar
effects from IZ policies have also been observed in California where between 1988 and 2005, the price of new
homes rose by 2 – 3 percent, and by as much as 5 percent for more expensive homes, compared to communities
without inclusionary zoning.11
Recommendation: Local policy makers should take a comprehensive look at their overall zoning and
housing policies that restrict development and lead to a shortage of affordable housing instead of using
inclusionary zoning as quick fix. Other strategies and public-private partnerships, which have proven to
be more successful in meeting affordable housing goals, should be given first consideration when
assessing options.
Infrastructure Financing & Impact Fees
Impact fees are a common housing regulation that have the effect of limiting housing by increasing cost and
harming housing affordability. Many communities have turned to impact fees as a politically expedient means
by which to construct public infrastructure systems on the assumption that new development must pay its way.
Yet, the use of impact fees shifts much of the financial burden away from all public infrastructure users (the
general public) to a narrow segment of the public— home builders and new home buyers. The “Impact Fee
Handbook” (2016) comprehensively looks at Impact fees.12
The use of impact fees raises legal, economic, technical, administrative, policy and financial concerns for
interested parties. An impact fee may result in an unlawful tax, depending on the facts of a specific case and
specific tests created by state courts. The ultimate burden of payment will, to varying degrees, be passed to new
home buyers in the form of higher house prices (or, equivalently, smaller houses with fewer amenities). Local
governments are attracted to impact fees because of their potential to generate revenue at a lower political cost
than some other measures such as jurisdictional general obligation bond elections. While impact fees must be
proportional to the actual cost of providing capital facilities, making these calculations is neither simple nor
straightforward. It is easy to make mistakes. As a result, the community imposing the fee pays a price in the
form of higher administrative costs, consultant fees and legal fees when the methodology is challenged.
Besides common errors, the misappropriation of fees comes in many forms, from using fees to correct existing
deficiencies to using fees for the payment of non-capital assets. Most jurisdictions attempt to use fees for
intended purposes, but there can be a disconnect between those who prepare impact fee studies and those
responsible for collecting and expending the fees leading to the expenditure of fees outside the scope of their
intended purpose.

10

Johnson and Kingsella. “The Cautionary Tale of Portland’s Inclusionary Housing Policy.” April 2019.
https://www.upforgrowth.org/news/cautionary-tale-portlands-inclusionary-housing-policy.
11
Knaap et al. “Housing Market Impacts of Inclusionary Zoning.” (2008). https://drum.lib.umd.edu/handle/1903/21499.
12
“Impact Fee Handbook.” https://www.nahb.org/-/media/NAHB/advocacy/docs/industry-issues/land-use101/infrastructure/impact-fee-handbook.pdf.
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Recommendation: Impact fees are harmful and fail to promote affordability. NAHB has developed an
array of resources on infrastructure financing for new development due to the impact of this factor on
housing costs and feasibility. For instance, a more efficient and effective way to fund public
improvements in advance of growth, while at the same time ensuring that new growth pays for the
improvements, is through the use of Special Districts. NAHB’s “Overview of Special Purpose Taxing
Districts” (September 2014) discusses advantages, trends and opportunities for Special Purpose Taxing
Districts. 13
b. How do local decision makers determine whether laws, regulations, or practices artificially or
unnecessarily contribute to this problem? Do decision makers undertake cost-benefit analyses, and if so,
how do they use them?
c. What are the policy interventions, solutions or strategies available to local decision makers for
streamlining, reducing or eliminating the negative impact of these laws, regulations, and administrative
practices identified in the question above?
NAHB Resources
Making housing more affordable and producing more of it requires comprehensive strategies and a variety of
tools that can be used alone or in combination to reduce costs and boost supply. NAHB has compiled extensive
research on state and local policies and incentives that are being used to help make housing more affordable in
communities across the country. NAHB’s Land Use 101 toolkit is designed to better equip those in the housing
industry with resources such as briefing papers, credentialed research reports and other resources to get
involved and engaged. 14 Those interested in learning more about housing affordability, effective planning tools
and obstacles to the development process can find information on NAHB’s Creating Housing for All webpage,
which spotlights key strategies for achieving affordability goals as a blueprint for collaboration and a springboard
for innovation.15 These strategies include planning, zoning and subdivision requirements, cost waivers and
reductions, partnerships and other important incentives.
NAHB’s “How Did They Do It?” (December 2016) features a dozen detailed case studies from across the country
that showcase the many ways in which communities can promote affordable housing with innovative and
effective policy. Often through the utilization of the previous strategies, “How Did They Do It?” details attractive
affordable projects. Some of the dominant approaches that have helped communities increase the local
workforce housing supply include implementing strong local housing plans and policies, allowing mixed use and
mixed income development, engaging in effective public-private partnerships, and adaptive reuse of existing
buildings.16
Additionally, NAHB’s “Diversifying Housing Options with Smaller Lots and Smaller Homes” (June 2019) explores
the issues involved in building a greater mix of housing types that bring discreet density to neighborhoods using
a palette that ranges from smaller homes, to smaller lots, to accessory dwelling units, to Missing Middle Housing

13

“An Overview of Special Purpose Taxing Districts.” September 2014. https://www.nahb.org//media/NAHB/advocacy/docs/industry-issues/land-use-101/infrastructure/overview-of-special-purpose-taxing-districts.pdf.
14
Land Use 101, https://www.nahb.org/Advocacy/Industry-Issues/Land-Use-101.
15
“Creating Housing for All.”2020. https://www.nahb.org/housingforall.
16
“How Did They Do It?.” December 2016. https://www.nahb.org/-/media/NAHB/advocacy/docs/industry-issues/land-use101/state-local-affordability/how-did-they-do-it.pdf.

1201 15th Street NW | Washington, DC 20005 | T | 800 368 5242 | nahb.org

NAHB Comments on White House Council on Eliminating Regulatory Barriers
to Affordable Housing Request for Information [Docket No. FR‐6187‐N‐01]
January 31, 2020
Page 17

types.17 This report aims to provide an understanding about the regulatory and design options as well as the
barriers that currently limit or prevent these housing types. The analysis focuses on examples of codes and built
results that were developed at the market rate without the expectation of subsidies to show how successful
codes can enhance housing affordability options. 18
CONCLUSION
NAHB appreciates the Trump Administration’s focus on reducing regulatory barriers to affordable housing and
efforts to improve the ability for home builders and developers to meet the demand for housing. The myriad of
federal, state and local policies that impact the production of housing does create complexity and NAHB
encourages all policy makers to consider the cumulative and compounding impacts of these policies and address
the challenges holistically. Because of the challenges to producing affordable housing and the substantial effort
needed to make the appropriate changes, some policy makers are focusing on manufactured housing (HUD code
housing) as a means of addressing the supply shortage. While such housing does have a role, it should not be
viewed as a panacea. Site-built and modular housing can be affordable when policy makers and housing market
participants work together to find solutions.
Thank you for the opportunity to submit these comments. Again, NAHB appreciates the Administration’s
recognition of the burdens that regulatory overreach places on the public and is hopeful that HUD’s review of
these regulatory barriers will result in meaningful progress towards improving housing affordability. If you have
questions or would like to discuss NAHB’s comments or recommendations, please contact Jessica Lynch, NAHB’s
Vice President of Housing Finance, at jlynch@nahb.org.
Sincerely,

David L. Ledford
Executive Vice President
Housing Finance and Regulatory Affairs
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“Missing Middle Housing is a range of multi-unit or clustered housing types—compatible in scale with detached singlefamily homes—that help meet the growing demand for walkable urban living.” https://missingmiddlehousing.com/
18
“Diversifying Housing Options with Smaller Lots and Smaller Homes.” June 2019. https://www.nahb.org//media/NAHB/advocacy/docs/top-priorities/housing-affordability/nahb-2019-small-homes-research-report.pdf.
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