November 9, 2015
Department of Health and Human Services
Office for Civil Rights
Hubert H. Humphrey Building, Room 509F
200 Independence Avenue, SW
Washington, D.C. 20201
RE:

Nondiscrimination in Health Programs and Activities, Proposed Rule
RIN 0945-AA02

To Whom It May Concern:
We appreciate this opportunity to provide comments in response to the Notice of Proposed Rulemaking
Regarding Nondiscrimination in Health Programs and Activities. The National Center for Transgender
Equality is one of the nation’s leading social justice organization working for life-saving change for
transgender people at the federal, state and local level. We believe in the critical importance of
eliminating health disparities and ensuring that all people, including lesbian, gay, bisexual, and
transgender (LGBT) individuals and their families, do not face discriminatory barriers when seeking
quality, affordable health coverage and care. We therefore strongly support the reforms introduced by
the Affordable Care Act (ACA), particularly the application of essential nondiscrimination protections
to the U.S. health system by ACA Section 1557, and we applaud the work of the HHS Office for Civil
Rights (OCR) to enforce these protections by actively investigating complaints and giving us the
opportunity to provide comments that we hope will further strengthen the proposed rule.
In particular, we strongly urge you to ensure that the final rule addresses three points of critical
importance to LGBT people:
1. Establish a robust enforcement scheme to ensure nondiscrimination in benefit design,
including codifying the transgender-inclusive protections in the proposed rule and clarifying
that Section 1557 prohibits other forms of discrimination in benefit design, such as
restricting access to medications used to treat specific conditions by placing them in high
cost-sharing tiers, or by using discriminatory standards to determine medical necessity for
specific populations or conditions.
2. Clarify that the scope of protections under Section 1557’s sex nondiscrimination provision
includes protections on the basis of sexual orientation, as well as clarifying protections for
individuals with non-binary gender identities.
3. Do not exceed HHS’s statutory authority or undermine the purpose and effectiveness of
Section 1557 by adding any religious exemption or any other new exception.
Below we describe these recommendations in more detail and discuss other provisions of the rule that
are of particular importance for addressing the discrimination facing marginalized communities.
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Discrimination Affecting Lesbian, Gay, Bisexual, and Transgender Individuals
Discrimination against lesbian, gay, bisexual, and transgender individuals in health coverage and care
remains a pervasive problem that the Affordable Care Act must address. Despite recent advances in
legal protections for LGBT individuals, the estimated nine million LGBT people living across the
United States continue to regularly encounter discrimination on the basis of sexual orientation and
gender identity when seeking health insurance coverage and health care. As then-Secretary of Health
and Human Services Kathleen Sebelius stated in 2012, “LGBT Americans face numerous barriers to
health—from providers who just don’t understand their unique health needs, to difficulty getting health
insurance because they can’t get coverage through a partner or a spouse. And unfortunately way too
many LGBT individuals face discrimination and bigotry in the health care system.”1
Numerous surveys, studies, and reports have documented the widespread extent of the discrimination
experienced by LGBT individuals and their families in the health system. “When Health Care Isn’t
Caring,” a nationwide survey assessing the health care experiences of LGBT people and people living
with HIV, found that the majority of the almost 5,000 respondents reported experiencing at least one of
the following types of discrimination:2
•
•
•
•

Health care providers refusing to touch them or using excessive precautions
Health care providers using harsh or abusive language
Health care providers being physically rough or abusive
Health care providers blaming them for their health status

In the same study, 10 percent of lesbian, gay, and bisexual respondents and 25 percent of transgender
respondents reported being refused needed medical care outright. Similarly, the study “Injustice at
Every Turn: A Report of the National Transgender Discrimination Survey” found that one-quarter of
the more than 6,400 transgender and gender-nonconforming respondents reported experiencing
discrimination that included harassment by medical personnel, denial of needed treatment and denial of
appropriate health coverage.3
Many transgender people have shared experiences of harassment, abuse and demeaning treatment in
medical settings.4 For example, one transgender person described recurring and invasive harassment in
emergency rooms: “I’ve have doctors call in other doctors to gawk, and even ask to take photos [of my
body parts]…and one asked to bring her class to my room.”
Another transgender person shared similar experiences: “I've experienced forced pelvic exams from
health care professionals because they wanted to see my [genitals]. I was billed for this even though I
was seeking care for allergies and tonsillitis.”
1

Liza Baskin, “LGBT Patients Find Little Patience in Health Care,” Daily Rx (July 11, 2012), http://www.dailyrx.com/lgbtfriendly-health-care-remains-out-reach-most.
2
Lambda Legal, When Health Care Isn’t Caring: Lambda Legal’s Survey on Discrimination Against LGBT People and
People Living with HIV (2010), http://www.lambdalegal.org/publications/when-health-care-isnt-caring (hereinafter “When
Health Care Isn’t Caring”).
3
Nat’l Gay and Lesbian Task Force and Nat’l Ctr. for Transgender Equality, Injustice at Every Turn: A Report of the
National Transgender Discrimination Survey (2011), http://endtransdiscrimination.org/PDFs/NTDS_Report.pdf (hereinafter
“National Transgender Discrimination Survey”).
4
The personal stories quoted throughout this comment were shared by participants in the 2015 U.S. Trans Survey, a national
study of transgender communities conducted by the National Center for Transgender Equality, after their completion of the
survey.
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A transgender man hospitalized in a gynecological unit for treatment uterine cancer was met with
hostility and disrespect:
Even though I was not there for anything trans related, several nurses repeatedly asked
me about my “sex change operation.” They went out of their way to remind me that I
was a man on the gynecological unit and my pages for nurses often went answered last. I
had one nurse ask me incredibly personal questions related to being trans hours after I
was wheeled out of surgery. It was degrading, triggering, and wholly unwelcomed. I had
to deal with this all while recovering from cancer. No one could see me as a person; they
saw me as an intruder.
Another transgender man described being exploited by an endocrinologist while recovering from a
traumatic brain injury:
[The endocrinologist] massaged my breasts…for a long time—not for any medical
reason, but because he was curious to feel how testosterone and binding had changed my
chest. He did not ask consent for this. Then, he asked me to describe my clitoris to him
in great detail. After I did…he asked me to remove my pants and underwear so that he
could inspect my clitoris and see my vagina….
Many transgender people shared accounts of health providers who mocked, dismissed and invalidated
their gender identity. For example, one transgender man said: “While at the emergency room, I was
made fun of by staff and nurses after telling them I was on testosterone. I heard them in the hallway
laughing at me for having [breasts] and calling me a ‘girl/boy.’”
Discriminatory and disrespectful treatment leads many transgender people to avoid seeking
necessary care:
Multiple medical professionals have misgendered me, denied to me that I was
transgender or tried to persuade me that my trans identity was just a misdiagnosis of
something else, have made jokes at my expense in front of me and behind my back, and
have made me feel physically unsafe. I no longer see male medical professionals due to
concerns for my physical safety. I often do not seek medical attention when it is needed
because I'm afraid of what harassment or discrimination I may experience in a hospital,
clinic, or office.
The 2011 National Transgender Discrimination Survey found that such fear of discrimination
led 28 percent of respondents to postpone or avoid seeking care when sick or injured and 33
percent of respondents to postpone or avoid seeking preventive care.5
Encounters with discrimination of this kind have serious negative consequences for the health and
wellbeing of transgender individuals. They also exacerbate the significant health disparities that affect
the LGBT population at large. Sources such as the National Academy of Medicine6 (formerly the

5

National Transgender Discrimination Survey, supra note 3 at 76.
See, e.g., Institute of Medicine, The Health of Lesbian, Gay, Bisexual, and Transgender People: Building a Foundation for
Better Understanding (2011), http://www.iom.edu/Reports/2011/The-Health-of-Lesbian-Gay-Bisexual-and-TransgenderPeople.aspx.
6
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Institute of Medicine), the Centers for Disease Control and Prevention, and Healthy People 2020 report
that discrimination threatens the health of the LGBT population in ways that include:7
•
•
•
•
•

Increasing risk factors for poor physical and mental health such as smoking and other substance
use;8
Driving high rates of HIV among transgender women and gay and bisexual men;9
Barring access to appropriate health insurance coverage, especially for transgender people;10
Obstructing access to preventive screenings;11 and
Putting LGBT people at risk of poor treatment from health care providers who are unprepared
to meet the needs of LGBT patients.12

Many of these disparities are even greater for LGBT youth, elders, transgender people, and LGBT
people who are also members of other groups disadvantaged because of their race, ethnicity, primary
language, disability, or other aspects of their identity.13
The Affordable Care Act has enormous potential to help eradicate LGBT health disparities. In
particular, the law has helped millions of LGBT people and their families gain access to quality,
affordable health insurance coverage and health care, many for the first time in their lives. Between
2013 and 2014, for instance, uninsurance among LGBT adults with incomes under 400 percent of the
Federal Poverty Level—those potentially eligible for financial assistance to get coverage under the
law—dropped by eight percentage points, from 34 percent to 26 percent uninsured. Over the last two
years, since the opening of the Health Insurance Marketplaces in every state and the substantial
expansion of state Medicaid programs, uninsurance among lesbian, gay, and bisexual adults in all
income ranges has been nearly halved, from 21.7 percent in 2013 to 11.1 percent in 2015,14 which has
translated into gains among LGB adults in having access to a regular source of health care.15
Despite these gains, however, many LGBT people remain skeptical of the degree to which the health
reform effort will address their concerns and meet their needs.16 As noted above, discrimination in
health insurance coverage and health care on the basis of gender identity and sexual orientation remains
a regular experience for LGBT people and their families. The robust enforcement of nationwide
7

Dep’t of Health and Human Services, Healthy People 2020: LGBT Health Topic Area (2015),
http://www.healthypeople.gov/2020/topics-objectives/topic/lesbian-gay-bisexual-and-transgender-health.
8
Ctr. for Disease Control and Prevention, “Lesbian, Gay, Bisexual, and Transgender Health” (July 2014),
http://www.cdc.gov/lgbthealth/about.htm.
9
Office of Nat’l AIDS Policy, “National HIV/AIDS Strategy,” (2015),
https://www.whitehouse.gov/administration/eop/onap/nhas.
10
Laura E. Durso, Kellan E. Baker, and Andrew Cray, LGBT Communities and the Affordable Care Act: Findings from a
National Survey (2013), http://www.americanprogress.org/wp-content/uploads/2013/10/LGBT-ACAsurvey-brief1.pdf.
11
Fenway Institute, Promoting Cervical Cancer Screening Among Lesbians and Bisexual Women (2013),
http://www.lgbthealtheducation.org/wp-content/uploads/Cahill_PolicyFocus_cervicalcancer_web.pdf.
12
“When Health Care Isn’t Caring,” supra note 2.
13
Institute of Medicine, supra note 6; Center for American Progress, “Health Disparities in LGBT Communities of Color:
By the Numbers” (2010), https://www.americanprogress.org/issues/lgbt/news/2010/01/15/7132/health-disparities-in-lgbtcommunities-of-color.
14
Michael Karpman, Laura Skopec & Sharon K. Long, QuickTake: Uninsurance Rate Nearly Halved for Lesbian, Gay, and
Bisexual Adults Since Mid-2013 (Apr. 2015), http://hrms.urban.org/quicktakes/Uninsurance-Rate-Nearly-Halved-forLesbian-Gay-and-Bisexual-Adults-since-Mid-2013.html.
15
Laura Skopec & Sharon K. Long, Lesbian, Gay, and Bisexual Adults Making Gains in Health Insurance and Access to
Care, 34 HEALTH AFFAIRS, 1769 (2015).
16
Out2Enroll, “Key Lessons for LGBT Outreach and Enrollment Under the Affordable Care Act” (2014),
http://out2enroll.org/key-lessons-for-lgbt-outreach-enrollment/.
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nondiscrimination protections under ACA Section 1557 that clearly address discrimination against
LGBT people on the basis of sexual orientation, gender identity, and sex stereotypes are essential to
helping LGBT individuals successfully connect with the coverage and care they need.
§ 92.2 Application
a. Enforcement Authority
HHS has the authority to promulgate government-wide regulations for the implementation of Section
1557’s anti-discrimination protections for all health programs and activities that receive federal
financial assistance from any federal agency. Congress explicitly delegated rulemaking authority to
HHS,17 and as such, HHS’s rulemaking will be given Chevron deference.18
HHS suggests that its regulations should reach only health programs and activities funded and
administered by HHS and entities established under Title I of the ACA. However, consistent with its
broad congressionally-delegated authority, HHS should apply its Section 1557 regulations to all
federally-administered health programs and activities and all health program and activities, any part of
which receive federal funding. Such broad application is not only permitted by the text of Section 1557;
it is wholly appropriate as a matter of policy. Given HHS’s expertise in health care, in administration of
nondiscrimination laws in the context of health programs and activities, and in implementation of
Section 1557 since the ACA’s passage, it is clearly the agency best suited for creating regulations that
ensure that Section 1557’s intended protections are put into effect. Consistent regulations across all
agencies would also promote their equal and uniform application to all health programs and activities
that receive federal financial assistance.19
If HHS nevertheless chooses not to use its clear rulemaking authority to apply the final rule
government-wide, then as lead agency for enforcement of Section 1557, it must collaborate
expeditiously with other federal agencies to effect its provisions, in cooperation with the Department of
Justice in its role as the coordinating agency for implementation and enforcement of anti-discrimination
rules applicable to recipients of federal financial assistance.20 HHS and DOJ should ensure that other

17

42 U.S.C. § 18116(c) (2010). This delegation of authority specifically to HHS differs markedly from other civil rights
statutes wherein Congress has directed agencies to separately develop their own implementing rules. See Title VI, Civil
Rights Act, 42 U.S.C. § 2000d-1 (1964) (“Each federal department and agency which is empowered to extend Federal
financial assistance to any program or activity . . . is authorized and directed to effectuate the provisions of section 2000d of
this title . . . .”); Title IX, Education Amendments, 20 U.S.C. § 1682 (1972) (“Each federal department and agency which is
empowered to extend Federal financial assistance to any program or activity . . . is authorized and directed to effectuate the
provisions of section 1681 of this title . . . .”); Age Discrimination Act, 42 U.S.C. § 6103(a)(4) (1998) (“[A]fter the
Secretary publishes final general regulations under paragraph (a)(3), the head of each Federal department or agency which
extends Federal financial assistance to any program or activity . . . shall transmit to the Secretary and publish in the Federal
Register proposed regulations to carry out the provisions of section 6102 of this title . . . .”); Rehabilitation Act, 29 U.S.C. §
794(a) (2014) (“The head of each such [Executive] agency [and United States Postal Service] shall promulgate such
regulations as may be necessary to carry out the amendments to this section made by the Rehabilitation, Comprehensive
Services, and Developmental Disabilities Act of 1978 . . . .”).
18
See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984).
19
40 C.F.R. § 1500.3 (stating that regulations issued pursuant to the National Environmental Policy Act by the Council on
Environmental Policy are “applicable to and binding on all federal agencies.”); U.S. Merit Sys. Prot. Bd. v. FLRA, 286 U.S.
App. D.C. 210 (1990) (holding that regulations promulgated by OPM pursuant to the Civil Service Reform Act are “binding
on all federal agencies.”).
20
Exec. Order 12250 (Nov. 2, 1980) (“The Attorney General shall coordinate the implementation and enforcement by
Executive agencies of various nondiscrimination provisions of . . . [a]ny other provision of Federal statutory law which
provides, in whole or in part, that no person in the United States shall, on the ground of race, color, national origin,
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agencies enter into delegation agreements or memoranda of understanding granting HHS interpretation
and enforcement authority over agency-funded and agency-administered health programs, or
alternatively, move quickly to adopt the standards set out by HHS through their own rulemaking
procedures. We note that delegation agreements or formal statements of policy agreement between
agencies, such as Memoranda of Agreement, are far more efficient than many separate rulemakings and
will ensure that Section 1557’s protections are efficiently, uniformly and timely implemented for all
health programs and activities that receive federal financial assistance from any federal department. In
these collaboration efforts, HHS should prioritize those agencies with significant involvement in health
care, such as the Department of Veterans Affairs.
b. Exemption from Section 1557’s Protections
The proposed rule appropriately does not incorporate any religious exemptions. However, the preamble
to the proposed rule seeks comment as to whether any exceptions should be added.21 HHS further asks
if the rule “appropriately protects religious beliefs” and if any additional exception should be included
to protect religious beliefs.22 We strongly believe that no such exceptions should be added, either for
sex discrimination or any other ground covered by Section 1557. Nothing in the text of Section 1557
authorizes the addition of a religious exemption—and adding such exemptions could cause great harm
to members of the vulnerable populations that Section 1557 is intended to protect, including LGBT
people.
Adding an exemption to the Section 1557 regulations would allow hospitals and providers to use
religious beliefs as a shield for discriminatory actions targeting LGBT people. For example, a religious
exemption would affect LGBT people and families by opening the door for religiously affiliated
covered entities to refuse to provide transition-related health care services for transgender people; to
deny access to fertility treatments for same-sex couples; or to bar coverage for Pre- or Post-Exposure
Prophylaxis (PEP and PrEP) for transgender women or for gay or bisexual men or other men who have
sex with men. An exemption could also contravene the intent of Section 1557 and other federal
nondiscrimination laws by allowing hospitals and other covered entities to deny transition-related
health care coverage or same-sex spousal coverage to their employees.
In order to reflect the ACA’s clear intent and its overriding purpose of ensuring that no one should face
discrimination in health care on any protected basis, including sex, the Section 1557 regulations should
not contain a religious exemption.
§ 92.4 Definitions
a. Definition of Federal Financial Assistance
We support the definition of “federal financial assistance” in the regulation, particularly the recognition
that tax credits under the ACA are included. Ongoing discrimination against LGBT individuals and
their families by insurance carriers indicates that it is critical to explicitly apply Section 1557’s
protections to “credits, subsidies, [and] contracts of insurance” as forms of federal financial assistance.

handicap, religion, or sex, be excluded from participation in, be denied the benefits of, or be subject to discrimination under
any program or activity receiving Federal financial assistance.”).
21
Nondiscrimination in Health Programs and Activities, 80 Fed. Reg. 54172, 54173 (proposed Sept. 8, 2015) (to be codified
at 45 C.F.R. pt. 92).
22
Id.
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b. Definitions of Gender Identity and Sex Stereotypes
i.

Discrimination on the Basis of Gender Identity as Sex Discrimination

We commend HHS for its clear affirmation of what has already been recognized across the federal
government and by many federal courts: discrimination based on gender identity—including gender
expression, gender transition, or transgender status—is necessarily a form of sex discrimination. It is
critical that this broad consensus be reflected in the final rule.
In the last fifteen years, numerous federal courts have interpreted Title VII of the 1964 Civil Rights Act
and other federal sex discrimination laws to include discrimination on the basis of gender identity,
gender transition, or transgender status.23 In 2012, the Equal Employment Opportunity Commission
followed these decisions and held that “intentional discrimination against a transgender individual
because that person is transgender is, by definition, discrimination based on sex and such
discrimination therefore violates Title VII.”24 The Commission explained its reasoning as follows:
When an employer discriminates against someone because the person is transgender, the
employer has engaged in disparate treatment related to the sex of the victim. This is true
regardless of whether an employer discriminates against an employee because the
individual has expressed his or her gender in a non-stereotypical fashion, because the
employer is uncomfortable with the fact that the person has transitioned or is in the
process of transitioning from one gender to another, or because the employer simply does
not like that the person is identifying as a transgender person. In each of these
circumstances, the employer is making a gender-based evaluation, thus violating the
Supreme Court's admonition that “an employer may not take gender into account in
making an employment decision.”25
The Commission stressed the conclusion that gender identity discrimination is covered can be reached
by “any number of formulations”—as based on sex stereotypes about gender identity or expression or
gender roles, as based on an outward change in sex, or as based on gender identity itself as a
component of sex—all of which “are simply different ways of describing sex discrimination.”26
The Attorney General reaffirmed this interpretation in a 2014 memorandum that stated that “the best
reading” of Title VII and the established case law makes it clear that Title VII’s prohibition of sexbased considerations encompasses discrimination based on an employee’s transition to, or identification

23

See, e.g., Smith v. City of Salem, 378 F.3d 566, 572-75 (6th Cir. 2004); Rosa v. Park West Bank & Trust Co., 214 F.3d
213, 215-16 (1st Cir. 2000) (Equal Credit Opportunity Act); Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000) (Gender
Motivated Violence Act). See also Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011) (Equal Protection Clause);
Schroer v. Billington, 577 F. Supp. 2d 293 (D.D.C. 2008); Finkle v. Howard Cty., Md., 12 F.Supp.3d 780 (D. Md. 2014).
The few cases finding that Title VII does not protect transgender workers, see, e.g. Ulane v. Eastern Airlines, Inc., 742 F.2d
1081, 1086 (7th Cir. 1984), reached their conclusions based on case law that has since been repudiated by the Supreme
Court’s holding in Price Waterhouse v. Hopkins, which determined that Title VII’s prohibition on sex discrimination
includes sex stereotyping. 490 U.S. 228 (1989). For an analysis of these cases, see Statement of Interest of the United States
at 14, Jamal v. Saks, No. 4:14-cv-02782 (S.D. Tex. Jan. 26, 2015).
24
Macy v. Holder, E.E.O.C. App. No. 0120120821, 2012 WL 1435995, *12 (Apr. 20, 2012).
25
Id. at *7.
26
Id. at *10.
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with, a particular gender.27 The Department of Labor has taken the same position in internal guidance
and proposed regulations,28 as has the Office of Personnel Management in its regulations.29
Similarly, the Departments of Education and Justice have clarified on multiple occasions that under
Title IX, “discrimination based on gender identity, including transgender status, is discrimination based
on sex.”30 Title IX, further, has consistently been interpreted to bar discrimination based on sex
stereotyping, including discrimination based on an individual’s nonconformity to sex stereotypes as
well as based on their perceived conformity to stereotypes.31 The Department of Housing and Urban
Development has similarly concluded that the Fair Housing Act’s prohibition on the basis of sex gives
HUD the authority to pursue complaints based on sex stereotyping and gender identity.32 Consistent
with the interpretation of other federal statutes, Section 1557 must be understood to bar discrimination
based on gender identity and sex stereotyping as forms as sex discrimination.
To date, the only court to rule on the issue in the context of Section 1557 has reached the same
conclusion: the ACA’s sex discrimination prohibition “necessarily” encompasses bias based on gender
identity or transgender status.33 This is clearly the correct application of the law’s plain words. By
explicitly articulating Section 1557’s application to discrimination based on gender identity and sex
stereotypes, the proposed rule’s definition of sex discrimination will provide needed clarity and address
a widespread and urgent problem.
ii.
Inclusion of non-binary individuals
Read together, the definitions of gender identity and sex stereotypes recognize that protections against
sex discrimination should extend to people of all gender identities—including non-transgender and
transgender men and women as well as people of non-binary genders. We encourage HHS to clarify
these definitions to explicitly and unambiguously include male, female and other gender identities.
The gender identity of non-binary individuals, who identify with a gender other than male or female, is
a deeply-rooted aspect of who they are. For non-binary individuals, just as for transgender men and
27

Attorney General Memorandum, Treatment of Transgender Employment Discrimination Claims Under Title VII of the
Civil Rights Act of 1964 (Dec. 15, 2014).
28
Dep’t of Labor, Apprenticeship Programs; Equal Opportunity, Proposed Rule, 80 Fed. Reg. 68908 (Nov. 6, 2015); Dep’t
of Labor, Discrimination on the Basis of Sex, Proposed Rule, 80 Fed. Reg. 5246 (Jan. 30, 2015); Office of Federal Contract
Compliance Programs (OFCCP) Dir. 2015-1, Handling Individual and Systemic Sexual Orientation and Gender Identity
Discrimination Complaints (Apr. 16, 2015); OFCCP Dir. 2014-02, Gender Identity and Sex Discrimination (Aug. 19, 2014).
29
See 5 C.F.R. §§ 300.102-300.103, 335.103, 410.302, 537.105.
30
Statement of Interest of the United States at 5, G.G. ex rel Grimm v. Gloucester Cty. Sch. Bd., No. 4:15cv54 (E.D. Va.
filed June 29, 2015), www.justice.gov/sites/default/files/crt/legacy/2015/07/09/gloucestersoi.pdf; Statement of Interest of the
United States at 12, Tooley v. Van Buren Pub. Sch., No. 2:14-cv-13466 (E.D. Mich. filed Feb. 24, 215),
www.justice.gov/sites/default/files/crt/legacy/2015/02/27/tooleysoi.pdf; Dep’t of Educ., Title IX Resource Guide, 1 (Apr.
2015), https://www2.ed.gov/about/offices/list/ocr/docs/dcl-title-ix-coordinators-guide-201504.pdf; Dep’t of Educ.,
"Questions and Answers on Title IX and Sexual Violence,” 5 (Apr. 29, 2014),
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf. See also Dep’t of Educ., “Questions and Answers on
Title IX and Single-Sex Elementary and Secondary Classes and Extracurricular Activities,” 25 (Dec. 1, 2014),
https://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-single-sex-201412.pdf.
31
See Dep’t of Educ., “Dear Colleague,” 7-8 (Oct. 26, 2010), http://www2.ed.gov/about/offices/list/ocr/letters/ colleague201010_pg8.html. See also Doe v. Brimfield Grade Sch., 552 F. Supp. 2d 816, 823 (C.D. Ill. 2008); Theno v. Tonganoxi
Unified Sch. Dist., 377 F. Supp. 3d 952 (D. Kansas 2005); Montgomery v. Indep. Sch. Dist. No. 709, 109 F. Supp. 2d 1081,
1090-92 (D. Minn. 2000).
32
Dep’t of Hous. & Urban Dev. v. Toone, Charge of Discrimination, FHEO Nos. 06-12-1130-8; 06-121363-8 (Ofc. Hear. &
App. Aug. 15, 2013); Memorandum from John Trasviña to FHEO Regional Directors, Assessing Complaints that Involve
Sexual Orientation, Gender Identity, and Gender Expression (June 2010).
33
Rumble v. Fairview Health Services, No. 14–cv–2037, 2015 WL 1197415, *2 (D. Minn. Mar. 16, 2015).
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women, recognition and respect for their gender identity is an essential component of meaningful
health care access. The necessity of recognizing non-binary identities in the provision of health care is
widely accepted among medical organizations. For example, the American Psychological Association
(APA) has recognized that a “non-binary understanding of gender is fundamental to the provision of
affirmative care for [transgender and gender non-conforming] people.”34 The APA and many other
medical organizations, including the World Professional Association for Transgender Health
(WPATH), the American College of Obstetricians and Gynecologists and the Institute of Medicine,
have affirmed the obligation of health care providers to treat non-binary people in accordance with their
gender identities and provide them with care, potentially including but not limited to transition-related
care, that is appropriate for their needs.35 Further, federal agencies such as the Department of Labor
have recognized that sex discrimination protections extend to non-binary individuals as well as to
transgender and non-transgender men and women.36
Many non-binary people face unique forms of discrimination, resulting in part from the widespread
lack of understanding or recognition for their identities. For example, non-binary respondents in the
2011 National Transgender Discrimination Survey were significantly more likely than binary
respondents to have an annual household income below $10,000 and more vulnerable to harassment in
multiple settings.37 The study suggests that non-binary people may be at greater risk for certain healthrelated problems than their binary-identified counterparts, including higher rates of HIV infection (2.9
percent of non-binary respondents versus 2.5 percent of other respondents),38 physical assault due to
bias (32 percent versus 25 percent), sexual assault due to bias (15 percent versus 9 percent)39 and
suicide attempts (43 percent versus 40 percent).40 Non-binary respondents were also significantly more
likely to postpone necessary medical care due to fear of discrimination and bias (36 percent versus 27
percent),41 which may in part reflect the insufficient familiarity and receptiveness of many health care
providers towards the needs of non-binary people.
Importantly, the proposed rule’s definition of sex stereotyping includes “expectations that gender can
only be constructed within two distinct opposite and disconnected forms (masculinity and femininity),
and that gender cannot be constructed outside of this gender construct (individuals who identify as
neither, both, or a combination of male or female).” While accurate in describing the types of
assumptions that may motivate discrimination against non-binary individuals, this language is

34

Am. Psychological Ass’n, Guidelines for Psychological Practice with Transgender and Gender Nonconforming People 6
(2015).
35
See, e.g., id.; World Prof. Ass’n for Transgender Health, Standards of Care for the Health of Transsexual, Transgender
and Gender-Nonconforming People 171, 175 (2012) (requiring physicians to provide affirming care for both binary and
non-binary transgender patients); Am. College of Obstetricians and Gynecologists, Committee Opinion No. 512: Health
Care for Transgender Individuals, 118 OBSTETRICS & GYNECOLOGY (2011) (stating that OB-GYN professionals have an
obligation to provide an inclusive, welcoming environment for all transgender people, including those who identify “as a
man, woman, or something else”). See also Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders,
Version 5 451-53 (2013) (defining gender identity to include identities other than male or female, and specifying diagnostic
criteria for gender dysphoria to include such identities); Institute of Medicine, supra note 6, at 25-26 (same).
36
See, e.g., Dep’t of Labor, Job Corps Program Instruction Notice No. 14-31, Ensuring Equal Access for Transgender
Applicants and Students to the Job Corps Program (May 1, 2015), http://www.jobcorps.gov/Libraries/pdf/crcensuring_equal_access_for_transgender_applicants_and_students_presentation.sflb.
37
Jack Harrison, Jaime Grant & Jody L. Herman, A Gender Not Listed Here: Genderqueers, Gender Rebels, and Otherwise
in the National Transgender Discrimination Survey. 2 HARVARD KENNEDY SCH. LGBTQ POL’Y J. 13, 19-20 (2011-2012).
38
Id. at 22.
39
Id. at 23.
40
Id. at 22.
41
Id.
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cumbersome and may not be readily understood by readers not familiar with the issue, and so should be
clarified.
The current definition of “gender identity” in § 92.4 should also be clarified. Its language, “an
individual's internal sense of gender,” naturally and necessarily includes non-binary people. However,
we strongly urge HHS to add language explicitly recognizing the inclusive nature of this definition.
Given that gender has often been assumed to be binary, a definition of “gender identity” without
explicit reference to non-binary identities may leave room for doubt or misinterpretation as to whether
a natural reading would include a group that has often been ignored or marginalized. The inclusion of
such language is necessary to combat the lack of understanding of the existence and legitimacy of nonbinary identities and the discrimination that often results.
RECOMMENDATIONS:
1. We recommend that the definition of gender identity in § 92.4 be revised as follows:
Gender identity is an individual's internal sense of gender, which may be male, female, neither,
both, or a combination of male and female, and which may be different from that individual's
sex assigned at birth. The way an individual expresses gender identity is frequently called
“gender expression,” and may or may not conform to social stereotypes associated with a
particular gender. A transgender individual is an individual whose gender identity is different
from the sex assigned to that person at birth; an individual with a transgender identity is referred
to in this part as a transgender individual.
2. We recommend revising the definition of sex stereotypes in § 92.4 as follows (incorporating the
modifications recommended in the following section of this comment discussing sexual
orientation):
Sex stereotypes refers to stereotypical notions of gender, including expectations of how an
individual represents or communicates gender to others, such as behavior, clothing, hairstyles,
activities, voice, mannerisms, or body characteristics. These stereotypes can include the
expectation that gender can only be constructed within two distinct opposite and disconnected
forms (masculinity and femininity), and that gender cannot be constructed outside of this gender
construct (individuals who identify as neither, both, or a combination of male and female
genders) that individuals consistently identify with one and only one of two genders (male or
female), and that they act in conformity with the gender-related expressions stereotypically
associated with that gender. Sex stereotypes also include gendered expectations related to the
appropriate roles or behavior of men and women, such as the expectation that women are
primary caregivers, and aspects of an individual’s sexual orientation, such as the sex of an
individual’s sexual or romantic partners.
c. Protection from Discrimination on the Basis of Intersex Conditions
We believe that the plain language of the prohibition on sex discrimination naturally extends to
discrimination on the basis of intersex traits or atypical sex characteristics. However, in view of the
persistent discrimination against intersex individuals, we urge HHS to explicitly include discrimination
on the basis of intersex conditions as a form of discrimination on the basis of sex.
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Intersex conditions, also called differences of sex development (DSD), can cause atypical development
of chromosomal, gonadal and/or anatomical sex.42 In some instances, intersex conditions cause the
infant’s genitals to have an atypical appearance. Nearly always, this variation is medically benign and
medical intervention is not required to protect the infant’s health.43 However, in an attempt to
“normalize” the child, physicians commonly surgically remove healthy genital tissue and perform sex
assignment surgeries on these children within the first two years of life, often within six months of
birth, and often without the consent of the child’s guardians.44 Removal of internal sex organs is also a
common practice. These irreversible interventions can cause permanent sterilization, create a genital
appearance associated with a sex with which the child does not identity, drastically reduce or eliminate
later sexual functioning, and lead to lifelong complications.45 This practice remains common despite
statements by the World Health Organization and other international bodies recognizing that
performing sex assignment surgeries in the absence of informed consent may constitute a violation of
the intersex individual’s human rights.46 Intersex individuals may also face other forms of
discrimination in health care settings, including denial of care, excessive and unnecessary genital
exams, and unethical exploitation as human subjects.47
Harmful practices such as “normalization” surgeries are rarely based on any documented medical
necessity; rather, they are based on the belief that the inconsistency between an intersex individual’s
sexual characteristics and stereotypical notions of sex is a defect, one so egregious that it that requires
immediate surgical alterations of infants’ bodies. Although such practices are, by definition, a form of
sex discrimination, the practice continues and intersex individuals currently have little recourse under
federal nondiscrimination laws.
RECOMMENDATION:
We recommend that the definition of “on the basis of sex” in § 92.4 be revised as follows
(incorporating the recommendations related to sexual orientation in the following section of this
comment):
On the basis of sex includes, but is not limited to, on the basis of pregnancy, false pregnancy,
termination of pregnancy, or recovery therefrom, childbirth or related medical conditions, sex
stereotyping, sexual orientation, intersex traits, the presence of atypical sex characteristics, or
gender identity.
d. Protection from Discrimination on the Basis of Sexual Orientation
We appreciate the explicit recognition that gender identity and sex stereotypes fall within the definition
of sex in Section 1557. To effectively address the full scope of discrimination against LGBT
42
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individuals, however, we very strongly urge HHS to also clarify that the protections against sex
discrimination in Section 1557 include discrimination on the basis of sexual orientation.
The absence of explicit protections from discrimination on the basis of sexual orientation in the
proposed regulation not only ignores the health crisis facing lesbian, gay, and bisexual (LGB) people,
but also fails to reflect and reinforce important steps that HHS has already taken under the ACA to
explicitly protect LGB people from discrimination on the basis of their sexual orientation. Moreover,
the exclusion of sexual orientation from the definition of sex in the proposed rule is out of step with
current legal doctrine concerning sexual orientation discrimination that has been adopted by other
federal agencies and federal courts.
i.

Health Care Discrimination Based on Sexual Orientation

Lesbian, gay, and bisexual (LGB) people continue to face discrimination in many areas of their lives,
including health care, on the basis of their sexual orientation. Fear of discrimination causes many LGB
people to avoid seeking health care, and, when they do seek care, LGB people are frequently not treated
with the respect that all patients deserve. The study “When Health Care Isn’t Caring” found that 56
percent of LGB people reported experiencing discrimination from health care providers—including
refusals of care, harsh language, or even physical abuse—because of their sexual orientation.48 Almost
ten percent of LGB respondents reported that they had been denied necessary health care expressly
because of their sexual orientation.49
Delay and avoidance of care due to fear of discrimination compound the significant health disparities
that affect the lesbian, gay, and bisexual population. These disparities include:
•
•
•

•

•
•
48

LGB individuals are more likely than heterosexuals to rate their health as poor, have more
chronic conditions, and have higher prevalence and earlier onset of disabilities.50
Lesbian and bisexual women report poorer overall physical health than heterosexual women.51
Gay and bisexual men report more cancer diagnoses and lower survival rates, higher rates of
cardiovascular disease and risk factors, as well as higher total numbers of acute and chronic
health conditions.52
Gay and bisexual men and other men who have sex with men (MSM), while representing an
estimated 2 percent of the U.S. population, accounted for more than half (56 percent) of all
people living with HIV in the U.S. in 2010, and two-thirds (66 percent) of new HIV
infections.53
Bisexual people face significant health disparities that often exceed those faced by gay men and
lesbians, including increased risk of mental health issues and some types of cancer.54
Many LGB individuals experience physical violence: it is estimated that almost half (46
percent) of bisexual women have been raped, compared with 17 percent of heterosexual women.

When Health Care Isn’t Caring, supra note 2 at 5.
Id.
50
David J. Lick, Laura E. Durso & Kerri L. Johnson, Minority Stress and Physical Health Among Sexual Minorities, 8
PERS. ON PSYCHOL. SCI. 521 (2013), http://williamsinstitute.law.ucla.edu/research/health-and-hiv-aids/minority-stress-andphysical-health-among-sexual-minorities/.
51
Id.
52
Id.
53
Ctr. for Disease Control and Prevention, “HIV Among Gay and Bisexual Men” (Aug. 2013),
http://www.cdc.gov/hiv/group/msm/index.html.
54
Human Rights Campaign et al., Health Disparities Among Bisexual People (2015), http://hrc-assets.s3-website-us-east1.amazonaws.com//files/assets/resources/HRC-BiHealthBrief.pdf.
49

13
More than four in ten heterosexual and lesbian women and the majority (75 percent) of bisexual
women have experienced other forms of sexual violence, such as coercion or harassment. Six in
ten bisexual women have encountered intimate partner violence, as have 44 percent of lesbians,
compared to 35 percent of heterosexual women.55 Experiences of violence—as well as the
persistent threat of violence inherent in encounters with both interpersonal and systematic
discrimination on the basis of sexual orientation—have serious negative effects on the physical
and mental health of LGB individuals.
In addition to discrimination in health care, gay, lesbian, and bisexual people also encounter
discrimination in health insurance coverage. In 2014, among LGB people whose incomes made them
potentially eligible for financial assistance to gain coverage under the ACA, 27 percent of gay men, 21
percent of lesbians, and 27 percent of bisexuals did not have coverage.56 Even for those who have
access to employer-sponsored coverage, extending that coverage to a same-sex spouse or partner can be
difficult: studies conducted in 2013 and 2014 found that, among low- and middle-income LGBT
individuals who had tried to access coverage through their employer for a same-sex partner, more than
50 percent reported encountering trouble, and almost 75 percent reported feeling discriminated against
in the process.57
HHS has already used its regulatory authority under the ACA to take steps to address these issues by
clarifying that the ACA prohibits insurance carrier practices that discriminate on the basis of sexual
orientation.58 To ensure that the protections of Section 1557 reinforce and harmonize with existing
nondiscrimination protections under the ACA—and to protect LGB people not only in gaining access
to health insurance coverage but also in successfully accessing health care—the final rule should
include explicit protection from discrimination on the basis of sexual orientation. Below we discuss in
more detail why discrimination on the basis of sexual orientation should be understood as a form of
prohibited sex discrimination under Section 1557.
ii.

Sexual Orientation Discrimination as Sex Discrimination

Federal courts and the EEOC have determined that discrimination based on sexual orientation is a form
of sex discrimination prohibited by Title VII. Explicitly incorporating sexual orientation within the
definition of sex in Section 1557 in the final rule is both consistent with this current legal doctrine and
essential to ensuring that LGB individuals and families have access to the health care they need.
As with gender identity, courts were initially reluctant to depart from older cases categorically rejecting
coverage of sexual orientation-related claims, and instead focused on a range of discrete fact patterns
through the lens of sex stereotyping. Older cases were premised mainly on assumptions of legislative
intent.59 However, as the Supreme Court has unanimously stated, “it is ultimately the provisions of our
laws rather than the principal concerns of our legislators by which we are governed.”60 As with gender
identity, however, it has become increasingly clear that in applying the words “because of sex,” there is
55
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no meaningful distinction between sex stereotyping discrimination on the one hand, and sexual
orientation discrimination on the other. The only difference is that the legal language of sex
stereotyping is more difficult for individuals and covered entities to understand.
As the EEOC recently stated in Macy v. Holder, “evidence of gender stereotyping is simply one means
of proving sex discrimination,” while “the central question is always whether the employer actually
relied on [the employee's] gender in making its decision.”61 In applying Title VII principles, the core
question is: “would the [plaintiff] have suffered the harassment [or adverse action] had he or she been
of a different gender?”62 Put another way, “[s]o long as the plaintiff demonstrates in some manner that
he would not have been treated in the same way had he been a woman, he has proven sex
discrimination.”63 Applying this rule, discrimination by an employer against, for example, a male
worker because he is attracted to other men is impermissible for the simple reason that the employee
“would not have been treated the same way,” had he been a female attracted to men. This is the basis of
cases recognizing associational discrimination based on race and national origin under Title VII.64
Associational discrimination based on sex has also been recognized, such as when an employer fires a
man because of his friendship with a female coworker.65 The same principles lead clearly to the
conclusion that discrimination based on sexual orientation or same-sex attractions or relationships is
per se based on sex.
This summer, the EEOC ruled in favor of a Department of Transportation employee who alleged that
he did not receive a promotion because of his sexual orientation.66 The EEOC found that Title VII
prohibits employers from relying on “sex-based considerations” when making personnel decisions and
that these protections apply equally to LGB individuals under Title VII.67 The agency concluded that
the Department of Transportation wrongfully relied on sex-based considerations when his supervisors
declined to promote the complainant because he is gay. The EEOC held that discrimination on the basis
of sexual orientation constitutes sex discrimination under Title VII because sexual orientation is
inseparably linked to sex-based considerations. The Commission clearly stated that “sexual orientation
is inherently a ‘sex-based consideration,’ and an allegation of discrimination based on sexual
orientation is necessarily an allegation of sex discrimination under Title VII.”68 The EEOC further
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clarified that “[a] complainant alleging that an agency took his or her sexual orientation into account in
an employment action necessarily alleges that the agency took his or her sex into account.”69
This decision, already recognized as “persuasive[]” and “compelling” by one district court,70 is not a
novel outlier. Rather, it reflects a steady, consistent development of case law that reaffirms that
discrimination on the basis of sexual orientation is a form of sex discrimination. For example, in 2002,
a federal court clearly stated that an employer is engaged in unlawful discrimination if the employee
would have been treated differently if she were a man dating a woman, instead of a woman dating a
woman.71 In the health care context, a federal judge reached a similar conclusion in Hall v. BNSF
Railway Co., when an employee was denied same-sex spousal coverage on the company health plan.72
In this case, the judge allowed a plaintiff's claim of sex discrimination under Title VII and the Equal
Pay Act to proceed to the next step of litigation. The judge explicitly provided that the plaintiff
“experienced adverse employment action in the denial of spousal health benefit due to sex, where
similarly situated females [married to males] were treated more favorably by getting the benefit.”73
Courts have similarly held that discrimination against same-sex couples is sex-based discrimination
under the Equal Protection Clause of the Constitution.74
The 2014 Seventh Circuit decision in Muhammad v. Caterpillar, Inc. is also instructive.75 In this case,
the plaintiff alleged that his co-workers subjected him to both racial and sexual harassment, including
slurs related to his sexual orientation.76 When the plaintiff informed his supervisor of the hostile work
environment, he was suspended.77 The district court granted summary judgment for the defendant,
relying on precedent that Title VII’s protections from harassment only apply to gender and not sexual
orientation.78 A Seventh Circuit panel upheld the decision and affirmed the lower court’s interpretation
that Title VII protections do not extend to sexual orientation discrimination. Although the Seventh
Circuit later denied the plaintiff’s motion for a panel rehearing, the panel, significantly, amended its
original opinion by removing the explicit language stating that Title VII did not extend to
discrimination based on sexual orientation.79 The ruling was affirmed on other grounds and no longer
relies on Title VII’s supposedly limited scope. This significant action by the Seventh Circuit illustrates
an important shift in judicial reasoning and signals the viability of future claims based on sexual
orientation in the context of Title VII.
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In January 2015 the EEOC published a final determination reflecting this interpretation of Title VII in
the health care context in Cote v. Wal-Mart.80 In this case, the EEOC found that Wal-Mart had
discriminated against an employee when it denied the employee the opportunity to enroll her same-sex
spouse in company provided health care benefits. The EEOC explicitly stated in the determination that
the employee had experienced discrimination on the basis of sex under Title VII. Failure to incorporate
this consistent legal trajectory into the final rule would concretize a harmful and outdated interpretation
of the law and would put HHS policy out of step with both federal courts and other federal agencies,
including the Office of Personnel Management, the EEOC, the Office of Special Counsel, and the Merit
Systems Protection Board.81
RECOMMENDATIONS:
1. We recommend that the definition of “on the basis of sex” in § 92.4 be revised as follows:
On the basis of sex includes, but is not limited to, on the basis of pregnancy, false pregnancy,
termination of pregnancy, or recovery therefrom, childbirth or related medical conditions, sex
stereotyping, intersex traits, the presence of atypical sex characteristics, sexual orientation, or
gender identity.
2. Similarly, we recommend that language be added to § 92.4 defining sexual orientation as
follows:82
Sexual orientation means homosexuality, heterosexuality, bisexuality or asexuality.
iii.

Relationship Between Sex Stereotypes and Sexual Orientation Discrimination

To ensure that covered entities are aware of the full ramifications of Section 1557’s protections from
sex discrimination, we also urge HHS to clarify the relationship between sex stereotypes and sexual
orientation discrimination by adding language to the proposed definition of sex stereotypes in § 92.4
that illustrates how discrimination on the basis of sex stereotypes can target individuals not only on the
basis of sex or gender identity, but also on the basis of sexual orientation.
Following the decision in Price Waterhouse v. Hopkins, which determined that discrimination based on
sex stereotypes is unlawful under the sex discrimination protections of Title VII, federal courts and the
EEOC have consistently extended these protections to individuals treated adversely because their
appearance, mannerisms, or conduct—including manifestations of an individual’s sexual orientation
identity such as being in a relationship with a person of the same sex—fell outside of the scope of
stereotypical understandings of masculinity and femininity. As the EEOC describes in the Baldwin
decision, this robust application of protections from sex stereotyping discrimination reflects the
understanding that sex stereotypes can involve not only expectations for masculine and feminine
gender presentation, but also beliefs related to sexual orientation, such as the stereotype that men must
date and marry women, and women must date and marry men.
In Veretto v. United States Postal Service, for example, the EEOC determined that the complainant’s
allegation of sexual orientation discrimination was a sufficient sex discrimination claim because the
80
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discrimination was based on the sex stereotype that “marrying a woman is an essential part of being a
man” and “motivated by…attitudes about stereotypical gender roles in marriage.”83 Similarly, the
Terveer v. Billington court rejected a motion to dismiss the plaintiff’s claim of sex discrimination on
the basis of sexual orientation and sex stereotyping under Title VII.84 In this 2014 case, the court held
that the plaintiff’s “status as a homosexual male did not conform to [his supervisor’s] gender
stereotypes associated with men under his supervision and that his orientation as a homosexual had
removed him from [his supervisor’s] preconceived definition of male.”85 Similarly, the Ninth Circuit
has held that an openly gay employee had a valid sex discrimination claim under Title VII for sexual
harassment targeting his sexual orientation.86 Courts have decided similarly under Title IX.87
RECOMMENDATION: We recommend that the definition of sex stereotypes in § 92.4 be revised as
follows (incorporating the above recommendation regarding gender identity):
Sex stereotypes refers to stereotypical notions of gender, including expectations of how an
individual represents or communicates gender to others, such as behavior, clothing, hairstyles,
activities, voice, mannerisms, or body characteristics. These stereotypes can include the
expectation that gender can only be constructed within two distinct opposite and disconnected
forms (masculinity and femininity), and that gender cannot be constructed outside of this gender
construct (individuals who identify as neither, both, or a combination of male and female
genders) that individuals consistently identify with one and only one of two genders (male or
female), and that they act in conformity with the gender-related expressions stereotypically
associated with that gender. They also include gendered expectations related to the
appropriate roles of men and women, such as the expectation that women are primary
caregivers, and aspects of an individual’s sexual orientation, such as the sex of an
individual’s sexual or romantic partners.
e. Benefit Design
We strongly support the recognition that Section 1557 prohibits discriminatory benefit designs and
marketing practices.88 However, we urge HHS to define benefit design in order to better clarify that
Section 1557’s nondiscrimination protections apply to the full scope of health programs and activities.
In particular, we note that the sphere of benefit design in which discrimination may occur should be
defined to include, but not be limited to, prescription drug formularies; tiering structures; wellness
programs; cost sharing, including co-payments and co-insurance; utilization management, including
coverage exclusions; quantitative treatment limits; non-quantitative treatment limits including prior
authorization and step therapy; provider networks, including access to specialists; and pharmacy access.
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§ 92.5 Assurances Required
We strongly support having assurances required for compliance with Section 1557 for entities receiving
federal funds. In addition, we recommend requiring data collection and reporting as part of the
assurances and to demonstrate compliance with Section 1557.
Robust data collection is an essential component of effective efforts to monitor compliance with
nondiscrimination requirements such as Section 1557. We urge HHS to add specific demographic data
collection requirements to § 92.5 of the proposed rule for all covered entities. Per the requirements of
ACA Section 4302 and the subsequent steps that HHS has taken to advance data collection related to
the LGBT population, covered entities should be required to collect and report data relevant for
understanding and addressing health disparities, including disparities related to gender identity, sexual
orientation, sex assigned at birth, race, ethnicity, language, disability status, and age.
§ 92.8 Notice Requirements
To ensure that covered entities are adequately aware of their responsibility to notify the individuals
they serve and the public at large of the full scope of applicable nondiscrimination protections under
Section 1557, the language in § 92.8(a)(1) and the proposed Appendix to Part 92 (“Sample Notice
Informing Individuals about Nondiscrimination and Accessibility Requirements”) must reflect the full
scope of protected classes described in § 92.4.
The proposed rule provides that the notice described in § 92.8(a) shall be translated for covered entities
by the Director in the “top 15 languages spoken by individuals with limited English proficiency
nationally.” Using this national standard will leave out many languages spoken by large numbers of
individuals with limited English proficiency and fail to accurately ensure meaningful access. Instead,
we recommend that translated notices should be made available in the top 15 languages spoken by
individuals with limited English proficiency in each state or service area. Relying on state data would
include languages with significant representation in certain states, ensuring that a much larger
proportion of limited English proficient individuals in a covered entity’s service area are reached.
§ 92.101 Discrimination Prohibited
Section 1557 marks the first time that federal law contains a broad-based prohibition of sex
discrimination in health programs or activities. Sex discrimination takes many forms and can occur at
every step in the health care system—from obtaining insurance coverage to receiving proper diagnosis
and treatment. This discrimination seriously harms women and other individuals who experience
discrimination on the basis of sex, including sex stereotypes, gender identity, and sexual orientation.
It is critical that regulations issued pursuant to this new statute reflect a long-established tradition of
strong protections against sex discrimination in federal law. As part of these protections, for example,
the final rule should clarify that a covered entity engages in unlawful sex discrimination when it
employs criteria that have the effect of disfavoring or disqualifying otherwise eligible providers of
women’s health care for participation in federal health programs, resulting in reduced access to
federally supported health care for women in a region.
We are also concerned that the proposed rule would not apply to discrimination by a covered entity
against its own employees except in employee health benefit programs. No basis exists in the text of
Section 1557 that would permit this exclusion. The final rule should eliminate this exclusion and make
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clear that Section 1557’s prohibition against discrimination applies to employment discrimination by a
covered entity.
In proposed § 92.101(c), HHS broadly applies exceptions under Title VI, Section 504, and the Age
Discrimination Act to Section 1557. However, not all of the exceptions under these acts apply to
Section 1557. Notably, Section 1557 expressly includes “contracts of insurance” as “programs or
activities” subject to non-discrimination protections. By contrast, federal law or regulation exempts
“contracts of insurance” from Title VI, Section 504, and the Age Discrimination Act.89 HHS should
clarify that the exception for contracts of insurance does not apply to Section 1557.
§ 92.201 Meaningful Access for Individuals with Limited English Proficiency
We strongly support the rule’s specific requirements to ensure meaningful access to care for individuals
with limited English proficiency. In particular, we support the definition of qualified interpreter, and we
suggest including a definition of a qualified translator. Further, we strongly support including specific
thresholds for translating written documents to ensure minimum standards exist to directly aid
evaluating compliance and enforcement. As noted above, we also support requirements regarding
taglines but recommend that covered entities include taglines in the top 15 languages in their
state/service area rather than the proposal to only include the top 15 languages nationally. In many
states, the top 15 languages nationally will not be effective for informing local limited English
proficient communities. Finally, as also noted above, we oppose continuing the exclusion of Medicare
Part B providers from coverage under Section 1557, as this exclusion is inconsistent with the text and
purpose of the law.
§ 92.202 Effective Communication for Individuals with Disabilities
We fully support the provisions regarding effective communication for individuals with disabilities.
Despite the existing protections for individuals with disabilities, covered entities frequently refuse to
provide communication aids or services or rely on services that are contrary to an individual’s request
and ineffective in addressing their needs. To ensure that individuals with disabilities receive appropriate
services or aids, we support the choice to hold all covered entities to the higher Title II standards. We
further believe that § 92.202 can be strengthened by including minimal requirements for interpreters for
individuals with disabilities that are similar to those required for people with limited English
proficiency in § 92.201(e).
§ 92.203 Accessibility Standards for Buildings and Facilities
We support HHS’s proposal to adopt the 2010 ADA Standards for Accessible Design as the relevant
standard required in any facility or part of a facility in which health programs or activities are
conducted that is constructed or altered by or on behalf of, or for the use of, a recipient or State-based
marketplace. We do not, however, agree with the exception provided in §92.203(b), which deems
facilities constructed or altered within 18 months of the publication of the final rule to be in compliance
with Section 1557 if they comply with the outdated and deficient Uniform Federal Accessibility
Standards. As recognized in the preamble to the proposed rule, “nearly all of the facilities covered
under the proposed rule are already subject to the 2010 Standards.”90 Since such facilities have been
required to comply with the 2010 Standards since 2012, there is no reason to exempt them from those
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standards after the publication of the final rule. The few covered entities that are not already subject to
the 2010 Standards have been subject to the 1991 Standards for Accessible Design as ADA Title III
entities for over twenty years. Section 92.203(b) should allow these entities an eighteen-month safe
harbor for new construction only if such construction is in conformance, at a minimum, with the 1991
Standards.
We also recommend that the final rule expressly require covered entities to provide accessible medical
equipment that meet or exceed the U.S. Access Board standards, or, until such standards are finalized,
that meet the accessibility needs of the individual.
§ 92.205 Requirements to Make Reasonable Modifications
We are pleased to see the proposed requirements to make reasonable modifications for individuals with
disabilities and agree that the language is consistent with the ADA. However, we believe that this
section could be strengthened if additional language were added clarifying that modifications to add
medically necessary care for individuals with disabilities, or eliminating exclusions of medically
necessary services, are not considered fundamental alterations to the nature of the health program.
§ 92.206 Equal Program Access on the Basis of Sex
We strongly support the requirement in § 92.206 that covered entities must provide equal access to
health programs or activities without discrimination on the basis of sex and must also treat individuals
consistent with their gender identity. This interpretation of Section 1557 as protecting the rights of
transgender people to access facilities and programs, including gender-specific facilities and programs,
consistent with their gender identity rests on strong legal footing. Denying transgender individuals
access to sex-segregated facilities and programs consistent with their gender identity amounts to
treating them differently from non-transgender individuals based on a perceived inconsistency between
their gender identity and sex assigned at birth—in other words, based on being transgender, and
therefore based on sex. In effect, a service provider that denies equal access to services consistent with
a person’s lived gender is saying that a transgender man or woman must deny their core identity to
access needed services. This is the essence of discrimination based on transgender status: restricting
access to services based on an inconsistency between a person’s gender identity and their assigned birth
sex.91
Denying individuals equal access to health programs and activities on the basis of gender identity—
including by denying them care outright, refusing to recognize their gender identity or otherwise
exposing them to harassing and discriminatory conditions—can cause significant harm.
Discrimination in access to gender-specific facilities remains one of the most common, and most
harmful, forms of sex-based discrimination against transgender people.92 Many transgender people
report that health providers deny them access to appropriate hospital and residential placements,
restrooms and gender-specific therapy groups. One transgender woman describes hospital staff’s
refusal to recognize her identity:
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[T]hey put me on the men's side of the hospital. They addressed me as my legal name at
the time, not as my preferred name. These were mental health specialists who were
completely disregarding [my gender identity] and trying to encourage me to disregard
my gender identity. … My mom brought me clothes to wear, but I wasn't allowed to
have them because they were women’s clothes. They said it was for my safety, [to
protect me] from the other people on the men's side. You would think if that were a
concern they would put me on the women's side….
A transgender man relates a similar experience during a hospitalization: “There were gendered
women’s and men’s [therapy] groups, and I was not allowed to go to the men’s group, and instead was
encouraged to go with the women.”
Denying access to gender-appropriate facilities singles out and humiliates transgender patients, invites
others to harass them, and places individuals in the untenable position of either enduring this
humiliation or avoiding the use of such facilities and the associated medical care. Preventing
transgender patients from accessing appropriate facilities, including restrooms, may also jeopardize
their health: the Occupational Health and Safety Administration cautions that denying access to
appropriate restrooms “can lead to potentially serious physical injury or illness” caused when
individuals delay or avoid restroom use altogether.93 Obstacles to living one’s life in a manner
consistent with one’s gender identity can also increase individuals’ risk for depression, anxiety, and
suicidality.94 Ensuring that transgender people can access the facilities and programs that are right for
them is one of the most significant achievements of the proposed rule.
Similarly, an refusal to treat a patient in accord with their gender identity in other says, such refusing to
use a transgender individual’s chosen name and gender-appropriate pronouns, conveys an objectively
offensive and discriminatory message. The court in Rumble v. Fairview Health Services recognized
that, under Section 1557, intentionally misgendering a patient, both verbally and by listing the patient’s
gender wrongly on hospital patient because the patient is transgender, may constitute unlawful
discrimination.95 The EEOC has held likewise.96
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In health care stories shared with NCTE, it is clear that such misgendering is both a very common
experience for transgender people and that in health care settings it can be tremendously harmful.
Numerous transgender people shared stories similar to that of one individual whose hospital treatment
team “informed [him] that they will not use the correct pronouns with [him] because ‘it would confuse
the other patients.’”
Another transgender man recounts:
I was constantly called “ma’am” and went up to the head nurse to complain about it,
who told me that he would not tell the nurses to call me “sir” because I had not had
“gender reassignment surgery,” and that the nurse who had been harassing me would be
told to call me only [by my first name] and not “sir” or “ma'am” because calling me
“sir” might be against his beliefs.
One doctor conveyed his disregard for a transgender woman by refusing to refer to her body with
female-associated terms:
About 3 weeks after [a vaginoplasty], I experienced an unusual complication where I
hemorrhaged almost a liter of blood from the surgery site, and went into Stage 3 shock.
When the ambulance took me to the emergency room…, the doctor on call…was
extremely ignorant, disrespectful and refused to even use the word “vagina” when
referring to my genitals. He insisted on using the word “pouch.”
The significant harm that this practice can inflict is poignantly reflected in one transgender woman’s
story:
I was consistently misnamed and misgendered throughout my hospital stay…. I passed
a kidney stone during that visit. On the standard 1-10 pain scale, that’s somewhere
around a 9. But not having my identity respected, that hurt far more.
a. HHS’s proposal is consistent with the views of federal and state agencies and courts
Agencies across the federal government have already made it explicit that, under Title VII and other
sex discrimination laws, equal opportunity includes treating individuals consistent with their gender
identity, including equal access to gender-appropriate facilities. For example, the Equal Employment
Opportunity Commission recently held that an employer’s refusal to provide equal access to workplace
facilities that are consistent with an employee’s gender identity, solely because the employee is
transgender, violates Title VII.97 The Commission’s precedential ruling made clear that neither asserted
concerns about the objections of other employees, nor provision of a different single-user facility, nor
offering access contingent on evidence of the completion of a medical procedure, nor an employee’s
temporary and voluntary agreement to accept different treatment, may justify such disparate
treatment.98 The Commission has since filed litigation against a private employer alleging a violation of
Title VII in just this scenario.99
The Justice Department has also adopted this view under Title IX and the Violence Against Women
Act. In two recent Statements of Interest, the Justice Department has argued that a school violates Title
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IX when it denies a transgender student equal access to school facilities consistent with their gender
identity.100 In two public resolution agreements to date, the Department of Justice and Department of
Education have required school districts to provide for equal use of school restrooms consistent with an
individual’s gender identity, and in all other respects to treat transgender students on the basis of their
gender identity.101 Interpreting the Violence Against Women Act’s prohibition on gender identity
discrimination, the Department of Justice’s Office on Violence Against Women has taken the same
approach with respect to gender-specific programs and facilities, such as domestic violence shelters.102
Numerous other federal agencies have also adopted this view. The Office of Special Counsel found last
year that refusal to permit a transgender employee to use restrooms consistent with her female gender
identity unless she provided invasive medical evidence not only violated federal civil service
protections but also likely constituted sex discrimination under Title VII.103 The Department of Labor
has taken the same approach in guidance for the Job Corps programs104 and other employment and
training programs,105 and in proposed sex discrimination rules for federal contractors.106
Consistent with this approach, the Department of Education has also instructed schools that, under Title
IX, they must generally treat students according to their gender identity in all single-sex classes and
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programs.107 The Department of Housing and Urban Development has also issued guidance for
homeless shelters and transitional housing programs similar to the DOJ VAWA guidance.108
To date, 13 states and the District of Columbia have, by regulations, guidance, case law, or specific
statutory language, clarified that state laws prohibiting gender identity discrimination require that
transgender individuals have access to sex-segregated facilities consistent with their gender identity.109
For example, guidance from Nevada’s Equal Rights Commission states that: “An employer may not
prevent or discourage an employee who identifies with a particular sex from using the dedicated
bathroom for that particular sex.”110 Judicial or administrative case law from California, Colorado,
Illinois, Iowa, and Maine also supports this understanding.111
b. Common arguments against equal access do not withstand scrutiny
A commonly asserted justification for discrimination against transgender people in gender-specific
settings is that such discrimination is necessary to protect the privacy interests of others who are
uncomfortable with the presence of a transgender person.112 While it may be that some people are
uncomfortable using a single-sex program or facility alongside a transgender person, another person’s
desire to avoid the presence of a transgender person does not implicate any legally protected privacy
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right. No court has ever held that there is any legal right to privacy that would be violated simply by
permitting a transgender person to access a sex-specific program or facility that corresponds to his or
her gender identity. In fact, courts have rejected such claims.113 Indeed, to the extent that privacy
concerns enter into this calculus, they actually weigh in favor of providing equal access to all
individuals in accordance with their gender identity. Transgender people have a constitutional right to
privacy concerning their transgender status.114 In recognizing this right, the U.S. Court of Appeals for
the Second Circuit has stated that, for many transgender people, the intensely private nature of
transgender status “is really beyond debate.”115 Denying a transgender individual access to the facilities
consistent with their gender or forcing them to use facilities associated with their birth sex publicly
signals their transgender status to others in violation of their right to privacy.
While some non-transgender individuals may feel genuine discomfort with the presence of a
transgender person of the same self-identified and lived gender, these feelings of discomfort are rooted
in unfortunate cultural bias and stereotypes regarding transgender people. It is well-settled law that the
discomfort of third parties that is based on a protected characteristic, framed as a “customer preference”
defense in the employment context, cannot constitute a legitimate, nondiscriminatory motive for
adverse treatment.116 The purpose of Section 1557 is to ensure that a person’s opportunities to access
critical health programs and activities are not subordinated to another person’s negative feelings about a
group of people, however genuine those feelings may be.117 These feelings may be sincere, deeply felt,
and not consciously malicious, but they are nevertheless a manifestation of bias, not a cognizable right
or a justification for discriminatory conduct. Equal opportunity for transgender people does not infringe
on the rights of other individuals, nor does it create any other basis for third-party liability. In fact, the
U.S. Court of Appeals for the Eighth Circuit—the only court to be squarely presented with the claim
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sharing a restroom with a transgender person infringed on another person’s rights—roundly rejected
that claim, holding that the complaining employee suffered no cognizable harm.118
Anti-discrimination laws, like Section 1557, ensure that individuals are not denied equal opportunity
based on “prejudice, stereotypes, or unfounded fear.”119 Whether couched in terms of privacy, modesty,
or fears about safety, the desire to avoid the presence of a transgender person in the context of sexsegregated or sex-specific programs or activities represents precisely the sort of entrenched cultural bias
that our nondiscrimination laws are designed to address.120
c. The handful of rulings inconsistent with HHS’s proposal are not good law
In contrast to the prevailing view of federal and state agencies and courts, a few courts have held that
denying equal access to transgender people in sex-segregated facilities does not constitute unlawful
discrimination.121
All of these decisions rest on flawed premises that are contrary to Supreme Court precedent and
directly contrary to Macy:
1. Goins v. West Group and Hispanic AIDS Forum v. Estate of Bruno rest entirely on presumed
legislative intent, and rely on the assumption that even if a form of discrimination is covered by
the language of a statute, the statute cannot be extended to that situation if lawmakers were
unlikely to have foreseen it.122 This approach is contrary to the one the Supreme Court took in
Oncale v. Sundowner Offshore Oil Services.123
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2. Etsitty v. Utah Transportation Authority was premised on the assumption that “Etsitty may not
claim protection under Title VII based upon her transsexuality per se,”124 a premise rejected by
other courts and by agencies across the federal government. In fact, the Etsitty panel conceded
that its result would likely be incorrect if Title VII did cover anti-transgender bias, stating: “It
may be that use of the women’s restroom is an inherent part of one’s identity as a male-tofemale transsexual and that a prohibition on such use discriminates on the basis of one's status
as a transsexual.”125 Johnston v. University of Pittsburgh, currently on appeal, is likewise based
on the same flawed premise.
3. Etsitty also relied on the view that a fear of lawsuits, even if frivolous, constitutes a nondiscriminatory motive. This approach would allow customer preferences to be recast as a fear of
lawsuits. This view has since been rejected by the Supreme Court, which held that fear of
litigation is not a defense absent evidence that a hypothetical lawsuit would have merit.126
4. G.G. v. Gloucester County, currently on appeal, held that Title IX regulations allowing schools
to provide separate girls’ and boys’ restrooms also permitted schools to limit access to
restrooms based on any aspect of a student’s sex, be it gender identity or gender assigned at
birth.127 This regulation—which does not apply to Section 1557—means no such thing. Maine’s
high court correctly concluded that a similar state regulation, while permitting the designation
of separate facilities, does not authorize limiting the use of those facilities in a discriminatory
manner.128 The Justice Department recently filed an amicus brief urging reversal in this case.129
d. Individuals must have access to appropriate gender-specific programs
The proposed rule rightly recognizes that in order to meet their obligations under § 92.206, health care
providers must treat individuals according to their self-identified gender. This principle applies not only
to transgender women and men, but also to individuals whose gender identity is not male or female.
However, in the case of otherwise lawful sex-specific programs or facilities that are generally
designated exclusively for men or women, covered entities may misunderstand how to apply this
principal for non-binary patients or participants. Refusing service or access to individuals because their
non-binary gender identity does not correspond to male or female program or facility options would
though members of Congress likely did not consider discrimination against transgender people when passing Title VII, “[I]t
is ultimately the provisions of our laws rather than the principal concerns of our legislators by which we are governed. Title
VII prohibits ‘discrimination . . . because of . . . sex’ in . . . employment. [This] . . . must extend to [sex-based
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violate this section—as would limiting non-binary individuals to accessing separate programs or
facilities that are inferior, inconvenient, or stigmatizing. While a covered entity may voluntarily provide
an alternative accommodation upon request, non-binary individuals have the right to access to generally
available programs and facilities that are most consistent with their gender identity.130 Individuals have
right to determine their own gender identity as well as, in the case of non-binary individuals, which
program or facility is most consistent with their identity.
Individuals with non-binary identities often face heightened vulnerabilities when trying to access
single-sex facilities. While most non-binary people who are faced with a choice between a male- and a
female-specific program or facility can identify which is more consistent with their gender, health care
providers may be resistant to complying. Many providers may assign non-binary people to an incorrect
gender-specific programs and facilities or give insufficient weight to an individual’s identification of
the appropriate facility, whether because they do not fully understand the needs and identities of nonbinary individuals, refuse to recognize the validity of non-binary gender identities, or are
uncomfortable granting them access to the gender-specific space that is most consistent with their
gender. Given the unique needs of non-binary people and the continued misconceptions and stigma
they face, we strongly encourage HHS to strengthen § 92.206 with explicit protections for non-binary
people who need access to gender-specific programs and facilities, and affirm that non-binary
individuals should be permitted to access the facilities that are most consistent with their gender.
e. HHS’s proposal appropriately protects access to health services ordinarily associated with one
gender
We strongly support § 92.206’s recognition that health services ordinarily associated with one gender
may not lawfully be denied or limited based on the fact that an individual's sex assigned at birth, gender
identity, or gender otherwise recorded in a medical record is different from that gender. While
individuals generally have the right to be treated according to their gender identity, in the context of
health care individuals sometimes need clinical services typically associated with another gender.131
HHS’s example of a transgender man denied coverage for a pelvic exam is a common one. By the same
token, a transgender woman may not be denied access to screening or treatment for prostate or
testicular cancer because of her female gender. Nor may a woman be denied screening or treatment for
breasts cancer because medical or insurance records list or formerly listed her as male.
Providing such services, where clinically appropriate, recognizes the patient’s individual medical needs
rather than basing treatment on gender. Refusing to provide appropriate services on the basis of gender
categories, in contrast, would clearly violate Section 1557.
f. Permissibility of sex-specific programs and activities
HHS should clarify that the circumstances under which sex-specific programs and activities are
nondiscriminatory and thus permissible under Section 1557 are narrow. Consistent with Section 1557’s
broad nondiscrimination purpose, sex-specific programs may be permissible only when they are
narrowly tailored and necessary to accomplish an essential health purpose. For example, sex-specific
programs may be clinically necessary in some instances: for instance, clinical trials that aim to
determine whether sex differences exist in certain diseases or responses to treatment do not violate
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Section 1557 when they establish sex-specific studies because the very purpose of the study is to
examine sex difference and its impact on medical treatments.
RECOMMENDATION: Clarify the necessary implications of § 92.206 as follows:
§ 92.206 Equal program access on the basis of sex.
(a) A covered entity
(1) shall provide individuals equal access to its health programs or activities without
discrimination on the basis of sex,
(2) shall treat individuals consistent with their gender identity, and
(3) in the case of an otherwise lawful gender-specific or gender-segregated facility or
program, shall not deny an individual whose gender identity is not male or female
access to the gender-specific health facility or program that is most consistent with
their gender identity.
(b) Any health services that are ordinarily or exclusively available to individuals of one
gender may not be denied or limited based on the fact that an individual's sex assigned at
birth, gender identity, or gender otherwise recorded in a medical record is different from
the one to which such health services are ordinarily or exclusively available.
(c) Sex-specific health programs and activities are permissible when necessary to
accomplish an essential health purpose.
§ 92.207 Nondiscrimination in Health-Related Insurance and Other Health-related
Coverage
a. Benefit Design
We welcome the recognition that care must be taken to ensure that health insurers cannot circumvent
the nondiscrimination protections in the Affordable Care Act by employing discriminatory benefit
designs or marketing practices when providing or administering health insurance or coverage. We have
identified several areas in particular where issuers frequently employ practices or benefit designs that
specifically discriminate against LGBT individuals, people living with HIV, and other vulnerable
groups. These practices include:
•
•
•

Placing entire classes of critical medications, such as those used to treat HIV, in high costsharing tiers in prescription drug formularies;
Establishing narrow provider networks that exclude certain types of specialists; and
Employing arbitrary, unreasonable, or otherwise discriminatory utilization management
practices, such as transgender-specific exclusions or standards for determining medical
necessity that are not based on the most up-to-date and medically sound consensus of experts in
the relevant field.

We urge HHS to ensure that the final rule clearly prohibits such facially discriminatory practices,
regardless of whether they are motivated by a discriminatory purpose.132
Specifically with regard to the issue of transgender-specific exclusions, we strongly support §
92.207(b) in enumerating and prohibiting a range of insurance carrier and coverage program practices
132
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that discriminate against transgender individuals by arbitrarily singling them out for categorical denials
of coverage for benefits provided to non-transgender people.
Like anyone, transgender individuals need preventive care to stay healthy and acute care when they
become sick. Some may also seek medical treatment to physically transition from their assigned birth
sex to the sex that reflects their gender identity. Expert medical organizations such as the American
Medical Association, the American Psychological Association, the American Psychiatric Association,
the American Academy of Family Physicians, the Endocrine Society, the American College of
Obstetricians and Gynecologists, and the World Professional Association for Transgender Health agree
that transition-related care is medically necessary for transgender people who experience clinically
significant distress related to a profound misalignment between their gender identity and their assigned
birth sex.133
The procedures that may be medically necessary for a transgender individual as part of care related to
gender transition are regularly prescribed for other medical indications for non-transgender individuals.
The hormone therapy involved in gender transition, for example, is the same as that prescribed for
endocrine disorders, such as hypogonadism, or women with menopausal symptoms.134 The
reconstructive surgical procedures that may be used in gender transition are regularly covered by
insurance companies for non-transgender individuals for purposes such as treating injuries, or for
cancer treatment or prevention.135
The ACA has ameliorated several longstanding barriers to coverage for transgender people, such as
unaffordable premiums and the insurer practice of limiting coverage by designating a transgender
identity as a “pre-existing condition.” However, many private plans, as well as many state Medicaid
programs, continue to discriminate on the basis of gender identity by using categorical exclusions to
deny transgender individuals coverage for the same or substantially similar services that are covered for
non-transgender people. For instance, 45 of the 51 proposed 2017 state Essential Health Benefit
benchmark plans identified by CMS contain exclusions that explicitly limit the services and benefits
available to transgender individuals on the basis of gender identity. Examples of these exclusions
include:
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•

Any procedure or treatment, including hormone therapy, designed to change your
physical characteristics from your biologically determined sex to those of the opposite
sex. This exclusion applies despite any diagnosis of gender role or psychosexual
orientation problems. (Michigan PriorityHMO / PriorityHealth, small group plan)

•

Surgery, sex hormones, and related medical, psychological and psychiatric services to
change a Covered Person's sex. (New Jersey Advantage EPO Silver 100/50 / Horizon
Healthcare Services, Inc., small group plan)

•

Sexual identification or gender disorders. (South Dakota Blue Select Primary
PCP/NonPCP Copay Plan / Wellmark of South Dakota, small group plan)
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Numerous transgender people have shared stories reflecting the harm caused by exclusions of or
limitations on coverage for transition-related care. For example, many transgender men have shared
stories with NCTE that illustrate the cost of denying coverage for mastectomies, such as this one:
I have been trying to get top surgery for over two years now. I applied for my current job in part
because it had an insurance provider that said it covered trans-related surgery. After talking to my
surgeon, and waiting 5 months for a response from my insurance company, I was told that they did
not cover “sex change surgery” under any circumstances. I then picked up overtime at my job and a
second, part-time job to try and save money for my surgery, working 60 hours a week on average. I
finally have enough money for my top surgery, but I now have to delay my wedding ceremony for
another year. The money I saved could have been used for that if my insurance company had not
had “trans-related care” as a specific exclusion on my policy.
Lack of coverage for transition-related mastectomies forces many transgender people who are unable to
afford surgery to bind their chest in order to transition to the appropriate gender role. Chest binding is
the practice of flattening one’s breasts with a restrictive garment or bandages. While common among
many transgender people, over extended periods of time, binding can lead to serious health problems,
including respiratory, skeletal and nerve damage:
I bind my chest every day. Everyone will tell you that binding more than 8 hour a day is bad for you
and can lead to many health problems, but since I work 12 hours a day 5 days a week and my chest
is a DD I have to keep the binder on. If surgery were more affordable or covered by insurance I
would have had top surgery by now instead of suffering from degenerative disc disease in my upper
spine, arthritis in my shoulders, nerve damage, and a disc that occasionally herniates in my lower
back- causing my sciatic nerve on the left side of my body to get pinched and renders me paralyzed
with pain as a direct cause from binding. I'll miss at least 3 months of work a year from this…. I
just really wish I would have been able to have the option to never know the pain from binding in
the first place.
While the prevalence of transgender exclusions has generally declined, the adoption of state benchmark
plans under the ACA that contain exclusions has actually led some plans to add or expand them:
I am fighting with my health insurance company because they removed trans-related coverage from
our plan in the last year, citing the state's selection of a non-inclusive baseline plan under the
Affordable Care Act as justification to remove it from the employer-based plan I have. Even though
my employer has been fantastically supportive and offered to switch us to an inclusive policy, we
have not been able to find either an employer-based small business plan or an ACA marketplace
plan in this state that actually is trans-inclusive. My only option would appear to be leave my longterm career to find a job with a large corporation or university with enough clout to demand an
inclusive plan, which I neither want to be forced to do, nor am I reasonably able to do.
The stories shared with NCTE also illustrated that far from saving money, denials of transition-related
care produce substantial health and financial costs that go beyond the individual:
I have health care that denies me trans-related health care. Due to this, I have cost my insurance
company more money due to need for therapy/mental health services. Not having surgery and
hormones covered by insurance causes me to require mental health/physical health treatment not
otherwise needed if I did receive coverage…. When I receive coverage for surgery and hormones, I
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will be better equipped to overcome my mental/emotional health challenges and be a more
productive member of society.
Transgender people also report persistent denials of coverage based on an individual’s sex assigned at
birth or the gender listed in an insurer’s records, a concern reflected in the following accounts:
I have paid out of pocket for all of my hormone treatment because my insurance only
covers testosterone injections for those who are legally recognized as male. [In my state]
I cannot be legally male until I've had at least one gender reassignment surgery. I have
been saving for surgery for a year and a half, and I'm still a few thousand dollars away
from being able to afford the cheapest surgery offered. I feel like I might as well not
have health insurance with the type of coverage I am getting, and I don't have many
options for coverage due to my gender identity.
When I was in college, I had my health insurance list me as male, and they denied coverage for
my routine pap smear and a gynecological prescription due to my gender. I learned at that point
that if I wanted to have my health insurance cover me, I needed to keep my ID at work as
female, and so despite having lived for 8 years as male (and having been on testosterone for 6,
having had chest surgery 5 years ago), all of my official documentation (driver's license,
passport, birth certificate, teacher's license) still list me as female. I'm afraid to deal with
bureaucracies for fear that I will have to out myself to every single person I speak with.
I've been having difficulty regulating my testosterone levels, migraines, and chronic pelvic pain.
Because of this, I've been trying to have a hysterectomy for over a year. I picked out a plan from
Healthcare.gov that I thought covered it. Turns out that while the company covers it in some
cases, my specific plan does not. I changed my gender on my health insurance [back] from ‘M’
to ‘F’ because that is the only way they said it would be covered. After submitting all the
documentation for a pre-authorization for the surgery, my insurance said that not only would
they not cover my surgery, but they also wouldn't be covering my testosterone anymore since
females don't need testosterone. Now I'm forced to drive over 2 hours to get governmentsubsidized testosterone instead of going to my very friendly and accepting endocrinologist
locally.
As a result of these insurer practices, in conjunction with other drivers of uninsurance such as poverty,
in 2013 the uninsured rate among low- and middle-income transgender people was a staggering 59
percent.136 Because they block access to vital health care services, transgender-specific insurance
exclusions are also significant contributors to health disparities such as high rates of mental and
behavioral health concerns, suicide attempts, experiences of abuse and violence, and HIV infection.137
We therefore very strongly support the clarification in the proposed rule that such categorical
exclusions are facially discriminatory and prohibited under Section 1557.
In fully addressing the issue of transgender-specific exclusions, we appreciate the request for comments
“as to whether the approach of § 92.207(b)(1)-(5) is over- or under-inclusive of the types of potentially
discriminatory claim denials experienced by transgender individuals in their attempts to access
coverage and care, as well as on how nondiscrimination principles apply in this context.” As more
insurance carriers lift categorical exclusions for care related to gender transition, we are very concerned
136
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that some carriers will continue to deny medically necessary care to transgender individuals in a
discriminatory manner even in the absence of a categorical exclusion.
For example, many insurance carriers continue to deny coverage for medically necessary services
needed by transgender individuals by claiming that procedures used in gender transition are unique
because surgical techniques may be different for transgender versus non-transgender patients. However,
these differences do not substantially change the nature of the procedures: they are simply analogous to
differences between alternate methods of performing a given surgical procedure. The choice of
techniques for surgeries such as joint replacements or hysterectomies, for instance, varies on the basis
of considerations such as the patient’s weight and age, as well as clinical indications regarding which
technique is appropriate for an individual patient’s situation (e.g., depending on a variety of factors, a
hysterectomy can be performed as an abdominal hysterectomy, vaginal hysterectomy, or laparoscopeassisted vaginal hysterectomy138). Some examples of procedures used to treat gender dysphoria that are
substantially similar to those needed by non-transgender people to treat other conditions include, but
are not limited to:
•
•
•

•
•
•

Nipple grafts following chest reconstruction are substantially similar to nipple grafts needed by
non-transgender women following mastectomy or breast reconstruction;
Hysterectomy to treat gender dysphoria is substantially similar to hysterectomy for cancer
treatment or prevention for non-transgender women;
Vaginoplasty to treat gender dysphoria is substantially similar to vaginoplasty for nontransgender women with conditions such as Mayer-Rokitansky-Küster-Hauser Syndrome
(MRKH);
Phalloplasty to treat gender dysphoria is substantially similar to phalloplasty following
disfiguring genital injuries;
Orchiectomy to treat gender dysphoria is substantially similar to orchiectomy for cancer
treatment for non-transgender men; and
Facial reconstructive procedures to treat gender dysphoria are substantially similar to facial
reconstructive procedures following disfiguring injuries to the face, head, or neck.

We urge HHS to clarify in § 92.207(b)(5) that carriers must provide coverage for a procedure or service
used to treat gender dysphoria as long as they cover a substantially similar procedure or service for
other conditions.
Relatedly, we are concerned about the ramifications of the statement in § 92.207(d) that nothing in the
section is intended to restrict a covered entity from determining whether a service is medically
necessary or meets coverage requirements in an individual case. We note that there may be instances in
which the process that the covered entity uses to determine whether a service is medically necessary or
otherwise eligible for coverage is itself discriminatory. In our experience, plans frequently assess
medical necessity for services needed by transgender individuals according to outdated, inaccurate, or
even blatantly discriminatory standards for medical necessity, rather than the latest version of the
Standards of Care maintained by the World Professional Association for Transgender Health
(WPATH).139 The WPATH Standards of Care are the accepted medical guidelines governing the
provision of transition-related health care to transgender individuals, and they reflect more than three
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decades of the expert, evidence-based consensus of medical professionals working in the field of
transgender health.
In determining whether a service is medically necessary for a transgender individual, the carrier should
evaluate whether the service is medically necessary to treat gender dysphoria according to the most
recent version of the WPATH Standards of Care. We note that, in some circumstances, implementing a
nondiscriminatory policy based on medical necessity will require an insurance carrier to provide
services for treating gender dysphoria that are usually considered cosmetic and therefore not covered
for other conditions. For example, a procedure such as augmentation mammoplasty, which is generally
considered cosmetic and excluded from coverage, may be medically necessary in the context of gender
dysphoria. The essential purpose of transition-related treatment, whether it is genital reconstructive
surgery, hormone replacement therapy, or any other gender-affirming procedure or service, is to
therapeutically treat gender dysphoria, not to improve a person’s appearance. As such, insurance
carriers should not be permitted to maintain protocols that categorically exclude particular procedures
as always cosmetic and therefore never medically necessary. For procedures that are typically not
covered for other conditions but that may be medically necessary to treat gender dysphoria, decisions
regarding coverage must be made on an individual basis according to the patient’s medical history,
physician orders, and the most up-to-date version of the WPATH Standards of Care.140
The multifaceted nature of insurance discrimination against transgender individuals means that the
provisions at §§ 92.207(b)(3), (4), and (5) are all vital to ensuring that transgender people are able to
access the health coverage and care they need. We very strongly urge HHS to preserve all three of these
provisions in the final rule, with the modifications suggested below. We also very strongly urge HHS to
amend § 92.207(d) to ensure that carriers cannot use standards for determining medical necessity that
are themselves inherently discriminatory.
RECOMMENDATIONS:
1. Maintain § 92.207(b)(3) without any changes and amend the proposed provisions at §§
92.207(b)(4)-(5) as follows:
(4) Categorically or automatically exclude from coverage, or limit coverage for, all health
services related to gender transition, including gender reassignment surgeries and other
services or procedures described in the most current version of the recognized professional
standard of medical care for transgender individuals; or
(5) Otherwise deny or limit coverage, or deny a claim, for specific health services related to
gender transition if such denial or limitation results in discrimination against a transgender
individual. A denial or limitation results in discrimination if, inter alia, (a) an individual is
denied coverage for services to treat gender dysphoria even though substantially similar
services are covered for treatment of other conditions, (b) a medically necessary service for
treating gender dysphoria is denied solely because that service is designated as categorically
140
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cosmetic when used to treat other conditions, (c) an individual is denied access to medically
necessary health services that are in accordance with the most current version of the
recognized professional standard of medical care for transgender individuals.
2. Amend § 92.207(d) as follows:
Nothing in this section is intended to determine, or restrict a covered entity from determining,
whether a particular service is medically necessary or otherwise meets applicable coverage
requirements in any individual case, provided that the determination of medical necessity or
meeting applicable coverage requirements is not itself discriminatory and does not result in
discrimination.
b. Categorical Exclusions for Maternity Coverage
Based on the same principles applicable to gender transition services, § 92.207(b) should also make
clear that a categorical exclusion of maternity coverage or a denial or limitation of coverage that results
in discrimination against an individual affected by pregnancy or childbirth constitutes discrimination.
Such clear statements are necessary to counter ongoing discrimination in insurance plans. For example,
it remains a common practice for group health plans to exclude enrolled dependent children from
maternity coverage. Through the Pregnancy Discrimination Act, Title VII ensures that most employers
that provide health insurance include maternity coverage for employees and enrolled dependent
spouses, but the Equal Employment Opportunity Commission has concluded that denying such
coverage to dependent children does not violate Title VII, because it represents sex discrimination
against the dependent child, who is not protected by Title VII, rather than sex discrimination against the
employee, who is. In contrast, as beneficiaries, child dependents are protected by Section 1557 when
enrolled in a covered plan. And it is well established under civil rights laws such as Title IX and Title
VII that a health insurance plan that fails to provide coverage for gynecological and maternity care is
discriminating on the basis of sex. Likewise, under Section 1557, treating pregnancy differently,
including by excluding maternity care from an otherwise comprehensive insurance plan, is sex
discrimination, as the proposed regulations indicate when they make clear that discrimination on the
basis of sex includes discrimination on the basis of pregnancy, false pregnancy, termination of
pregnancy, childbirth, or related medical conditions, except as otherwise provided by Title I of the
ACA.
c. Benefit Design Monitoring and Enforcement
We appreciate and strongly support the work of HHS OCR in accepting, investigating, and addressing
complaints of discrimination under Section 1557. We also recognize that there are multiple entities
with overlapping responsibilities to investigate consumer complaints and initiate enforcement actions
aside from OCR, including the Office of Consumer Information and Insurance Oversight, the HHS
Office of the Inspector General, the Centers for Medicare and Medicaid Services, the Department of
Justice, and state insurance regulators and consumer assistance programs. We welcome and applaud the
work of all of these agencies and urge HHS to develop a broad, multi-pronged approach to
nondiscrimination compliance monitoring and enforcement that centers around HHS OCR and involves
robust coordination with other federal and state monitoring and enforcement agencies to ensure that the
strongest standard of federal plus state protections applies in any instance of discrimination.
The persistence of transgender-specific insurance exclusions in many health plans demonstrates the
need for effective and coordinated federal and state enforcement efforts related to types of
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discrimination prohibited by Section 1557. Over the last several years, regulators in 10 states and the
District of Columbia have foreshadowed Section 1557’s ban on categorical transgender-specific
insurance exclusions by issuing guidance clarifying that these exclusions are inherently discriminatory
and therefore prohibited. Medicare also rescinded its exclusionary National Coverage Determination
regarding “transsexual surgery” in 2014, and Medicaid policies in at least nine states plus the District of
Columbia now expressly prohibit these exclusions as well. Nevertheless, some state-regulated private
plans in these states (including Medicaid managed care plans), as well as many Medicare Advantage
plans, continue to retain transgender-specific exclusions in direct violation of the law. A strong
enforcement stance from HHS will be critical to ensuring that these discriminatory exclusions are
removed from plans so that they can no longer threaten the health and wellbeing of transgender
individuals.
RECOMMENDATION: To ensure that coverage exclusions targeting transgender individuals do not
persist in plans offered or administered by entities covered under Section 1557, we urge HHS to
include the following language in the preamble discussing § 92.207:
To be considered in compliance with this section, all health coverage programs and plans
issued or administered by a covered entity will be required to:
• Revise current health plan documents to remove benefit and coverage exclusions or
limitations based on an individual’s sex, gender identity, or diagnosis of Gender
Identity Disorder, gender dysphoria, or related health condition (e.g.,
“transsexualism”);
• Revise current health plan documents to omit lists of surgeries or other procedures
related to gender transition that are universally excluded from coverage, that impose
other coverage limitations that are not supported by sound clinical principles, or that
create clinically unsupported barriers to receiving medically necessary services related
to gender transition;
• Implement protocols for determining medical necessity that are nondiscriminatory
and based on the most current version of the recognized professional standard of
medical care for transgender individuals; and
• Revise current health plan documents to clarify that individuals seeking coverage for
services related to gender transition, gender dysphoria, or related health condition will
be treated in the same manner as other enrollees, including with regard to access to
internal and external appeals processes.
d. § 92.207(a) Third Party Administrators
The proposed rule should be strengthened to clarify that Section 1557 protections apply broadly to
activities taken by covered entities in their role as third party administrators (TPAs), including TPAs
that administer employee health benefit programs or other insurance coverage. We recommend that the
final regulations include language that clarifies that a covered entity (including, where applicable, a
covered entity that is legally separate from the issuer) may not provide any aid, assistance, or payment
toward coverage or programs that discriminate on any of the bases covered by Section 1557.
§ 92.209 Nondiscrimination on the basis of association
We applaud the inclusion of the explicit prohibition against nondiscrimination on the basis of
association. This language is critical for protecting members of many vulnerable groups from
discrimination, such as people with disabilities and lesbian, gay, or bisexual individuals in relationships
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with a same-sex partner. It is also critical for individuals with disabilities. In accordance with the ADA,
this regulation should extend its protections to providers of health care and other professional services,
as well as private or family-based caregivers, who are at risk of associational discrimination due to their
professional or personal relationships with patients or clients, including those belonging to classes
protected under Section 1557. For these purposes, the rule should further state that unlawful
discrimination based on association occurs when a provider is subject to adverse treatment because the
provider is known or believed to furnish, refer or support services that are medically appropriate for,
ordinarily available to, or otherwise associated with a patient population protected by Section 1557.
§§ 92.301-92.303 Enforcement mechanisms
We strongly support Section 1557’s inclusion of both administrative and judicial remedies for
discrimination. However, we recommend that the rule clearly reflect the statutory language by
recognizing that Section 1557 (1) permits judicial claims for disparate impact discrimination, and (2)
permits private enforcement against any Executive Agency or any entity established under the ACA.
Conclusion
We commend HHS for taking the important step of issuing this proposed rule. We strongly urge you
again to ensure that the final rule addresses three points of critical importance to LGBT people:
1. Establish a robust enforcement scheme to ensure nondiscrimination in benefit design,
including codifying the transgender-inclusive protections in the proposed rule and clarifying
that Section 1557 prohibits other forms of discrimination in benefit design, such as
restricting access to medications used to treat specific conditions by placing them in high
cost-sharing tiers, or by using discriminatory standards to determine medical necessity for
specific populations or conditions.
2. Clarify that the scope of protections under Section 1557’s sex nondiscrimination provision
includes protections on the basis of sexual orientation, as well as clarifying protections for
individuals with non-binary gender identities.
3. Do not undermine the purpose and effectiveness of this rule by adding a religious
exemption.
We thank you for your work to implement the crucial civil rights protections in Section 1557 and urge
you to finalize the rulemaking as quickly as possible to ensure that the benefits of the Affordable Care
Act reach everyone who needs them.
Thank you for your consideration of our comments.

