DATE: June 14, 2018
TO:

Directorate of Defense Trade Controls
U.S. Department of State
DDTCPublicComments@state.gov
and
Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
Room 2099B
14th Street and Pennsylvania Avenue NW
Washington, DC 20230

FROM: Adotei Akwei, Amnesty International USA, Washington DC
I am writing on behalf of Amnesty International-USA to comment on proposed
changes to the International Traffic in Arms Regulations: U.S. Munitions List
Categories I, II, and III issued by the Department of State and proposed regulations
for the Control of Firearms, Guns, Ammunition and Related Articles the President
Determines No Longer Warrant Control Under the United States Munitions List
(USML), both of which were published in the Federal Register on May 24, 2018.
As a global civil society organization focused on the promotion and protection of
human rights, Amnesty International does not oppose the arms trade per se but
calls for strong legally-binding controls to prevent arms being used for serious
violations of international human rights and humanitarian law. We do document

the human rights impact of the irresponsible arms trade, raising concerns or calling
for specific transfers that pose significant human rights risks to be halted.
Our comments and questions about the proposed changes to International Traffic
in Arms Regulations and the Export Administration Regulations, thus, are all
conveyed with potential human rights consequences in mind. In particular, we are
concerned that some of the proposed changes weaken existing controls on
transfers, increasing the risk that irresponsible brokers of small arms and light
weapons could evade regulation, and arms will be diverted to states or non-state
actors with poor human rights records. There is further risk of undermining US
laws restricting transfers to foreign military units that have committed gross
violations of human rights. Amnesty International has for many years called
attention to the risks associated with untrammeled export of small arms and light
weapons around the world. These arms have been associated with the deployment
of child soldiers and the rise of insurgent groups. They are easier to divert than
larger weapons and often end up in the illicit market.
The proposed changes to Categories I-III of the ITAR introduced as part of the
Export Control Reform Initiative would transfer some specific and completely
operable military-style semi-automatic weapons from the USML to the CCL and
thereby affect some statutory controls on what are now considered defense
articles. We do not believe that the line drawn between automatic and semiautomatic is as clear as the proposed regulations would suggest, and accordingly
we are concerned that the changes would significantly diminish Congressional
oversight of the transfer of these weapons.
Below we have elaborated and itemized our concerns for each set of proposed
changes.

Comment on changes to ITAR proposed by Department of State and relevant to
the changes proposed for the EAR/CCL.
1. Our principal concern here is with the risk of proliferation and diversion that
could be exacerbated by the transfer of semi-automatic weapons to the
CCL from the USML, where such weapons currently meet the statutory
definition of “defense article” and are subject to a number of oversight
mechanisms. The term “defense article” is used explicitly in several statutes
to require controls on brokering, Congressional notification, and inclusion
of an item on the US Munitions Import List controlled by the Bureau of
Alcohol, Tobacco and Firearms. In addition, semi-automatic weapons are
currently included as defense articles in Directorate of Defense Trade
Control’s annual 655 report and are currently included, as defense articles,
in the definition of security assistance (22USC 2014 and 22 USC 2304). The
explanatory text accompanying the rules proposed by the State
Department did not comment on the ancillary effect of removing semiautomatic weapons from the USML, but the implied changes are of concern
to us. Several of these concerns are elaborated below.
2. Brokering Laws. The proposed changes to Categories I, II and III mean that
brokers of semi-automatic weapons and related ammunition will be
exempt from registration and licensing that is currently triggered by their
inclusion as defense articles on the USML. On many occasions over the
past two decades, human rights advocates have called attention to national
brokering laws as a weak link in the chain of efforts to curtail illicit market
transfers of small arms and light weapons. [See Amnesty International’s
2010 report, “Deadly Movements.”]
Since 1996, US brokering laws have been seen among the strongest in the
world. They apply to US agents wherever they are located as well as to
foreign nationals operating from within the US; and they cover the full
range of facilitating activity--including finance, insurance, transport and

trans-shipment (freight-forwarding). The US statutory provisions on
brokering are robust, but their application is directly and specifically linked
to the USML. Regulatory authority over brokers in the Export
Administration Regulations that house the CCL is without a clear statutory
basis. Consequently, we are concerned that moving semi-automatic
weapons and related ammunition to the CCL – and simultaneously
removing them from the USML – will lead to the US government
relinquishing its regulatory authority over brokers of these weapons. This is
of particular concern because many of the proposed changes to Categories
I-III pertain to completely operable weapons or ammunition, and not simply
components or software.
We agree with the State Department’s past assessment that establishing
controls over brokering activity is a major step towards blocking
unauthorized and illicit arms transfers that have fueled so many conflicts
and serious human rights violations around the world. In some well-known
cases, states have been unable to prosecute notorious arms traffickers
because local brokering laws were insufficiently robust. We strongly
support the current requirement for arms brokers to be registered and
licensed before arranging deals to transfer these small but still deadly
weapons. For that reason, we oppose transferring semi-automatic
weapons and ammunition to the CCL until and unless the continuing
application of this requirement can be assured.
3. The proposed changes do not appear to be in line with established
Wassenaar Categories I-III. Semi-automatic weapons are included in
Wassenaar ML1 explicitly as munitions, with exceptions for smooth bore
weapons used in hunting and sporting. From descriptions in the Wassenaar
Munitions List, it seems clear that the intention was to differentiate
between military and security items, on one hand, and dual-use items on
the other. Semi-automatic weapons used by peacekeepers, military, and

police are intended to be controlled as munitions. The proposal to move
semi-automatic firearms and large caliber rifles to the 500-series on CCL
does not appear to be in line with this designation.
Moreover, we are concerned that the proposed changes may result in
increased circulation of plans for non-automatic weapons produced by 3D
printing technology, and this may be at odds with Wassenaar expectations,
at least with regards to Wassenaar Best Practices Guidelines on Small Arms
and Light Weapons. We are concerned about possible weapons
proliferation from 3D printing. We took note of the well-publicized 2012
case where the State Department invoked ITAR (and by extension the
USML) to oblige a manufacturer to remove plans for a 3D printable gun
from the internet. The Fifth Circuit Court upheld the State Department’s
view that the device in question was a “defense article” covered by ITAR,
but we are concerned that the case might have ended differently if the 3D
gun were considered a CCL-500 item rather than a defense article included
on the US Munitions List. From our perspective, this story illustrates the
grave dangers of uncontrolled arms proliferation. The combination of
internet dissemination and do-it-yourself 3D production is problematic in
that the government has no knowledge of or control over the producer or
end-user or the purpose to which the weapons will be put. Permitting such
transactions would be a significant step backwards in normative
development and contrary to US policy over past 25 years.
4. Registration and End Use Controls (Blue Lantern). The fact that
manufacturers (and brokers) of semi-automatic weapons would no longer
be required to register before applying for a license presents an additional
concern. As we understand it, registration documents often provide
regulators with important information during the licensing phase, and we
are concerned that under the new rules the regulators at Commerce would
not have access to the same background information that DDTC now uses

in the early stages of its monitoring and investigation. Moreover, we are
concerned that Blue Lantern investigations would exclude transfers of
semi-automatic weapons.
5. Waiting period before implementation. A sufficient amount of time should
be allowed for Congress to enact statutory changes to address gaps noted
above.

Additional comments on CCL rules proposed by Department of Commerce.
6. It appears that the new 500-series number would add specificity to reports
required by the UN and the Wassenaar Arrangement, and that would be
welcome. However, Amnesty International has concerns about changing
the designation of semi-automatic weapons so as to exclude them from
consideration as “defense articles,” elaborated in comments to the State
Department above.
7. While some of the weapons that are proposed for inclusion on the CCL are
commercially available in the US, that is not the case globally and –
increasingly—state governments in the US seek to limit their sale. In recent
months many commercial outlets have discontinued sales of semiautomatic assault weapons, and the proposed rule goes in the opposite,
and wrong, direction. Seventeen American states have proposed a total of
56 bills to regulate or ban the sale of assault weapons in the 2018
legislative season.

8. Amnesty International generally supports strong oversight measures for
arms transfers and from that perspective, we welcome detailed digital
record-keeping requirements (serial number, model, caliber, and
manufacturer) and increased enforcement of end-use controls. However,
given the increase in license applications shifted to Commerce combined
with the absence of information currently gained through the registration
procedure, we are concerned at the likelihood that increased workload
without commensurate resources will actually result in less oversight than
at present under authority of the State Department.
Thank you for your attention to our concerns.
Sincerely,

Adotei Akwei
Deputy Director Advocacy and Government Relations
Amnesty International USA
600 Pennsylvania Avenue SE Suite 500
Email: aakwei@aiusa.org
Tel: (202) 509-8148

