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COMMENTS OF THE DEPARTMENT OF JUSTICE ON THE SHOW CAUSE ORDER

The United States Department of Justice (“DOJ”) hereby submits its comments to the
Department of Transportation’s (“DOT”’) Show Cause Order (“Order”) in the matter of the Joint
Application of Air Canada, the Austrian Group (“Austrian”), British Midland Airways Ltd
(“BMTI”), Continental Airlines, Inc. (“Continental), Deutsche Lufthansa AG (“Lufthansa”),
Polskie Linie Lotniecze Lot S.A. (“LOT”), Scandinavian Airlines System (“SAS”), Swiss
International Air Lines Ltd (“Swiss”), TAP Air Portugal (“TAP”) and United Air Lines, Inc.
(“United”) (collectively, the “Joint Applicants” or “Applicants”) to Amend Order 2007-2-16
under 49 U.S.C. §§ 41308 and 41309 so as to Approve and Confer Antitrust Immunity (the
“Joint Application” or “J.A.”).
L Summary of Comments

Antitrust enforcement has played a vital role in bringing increased competition and
consumer benefits to the deregulated airline industry. Accordingly, any exemptions from the
antitrust laws should be strongly disfavored. To overcome the presumption against antitrust
immunity, applicants must demonstrate that their collaboration will generate significant public
benefits that outweigh any harm to competition, that they cannot achieve those benefits without
immunity, and that they have narrowly tailored the requested immunity to achieve the benefits
claimed.

For many past applications, the principal public interest benefit furthered by DOT’s grant
of immunity has been the negotiation of open skies agreements with the home country of the
U.S. carriers’ alliance partners. In the present matter, open skies agreements have been signed

with the home countries of all the foreign applicants, and those foreign carriers will continue to



be members of the immunized alliances whatever DOT decides here. Granting immunity for
Continental to coordinate with Star ATI Alliance' members on U.S. to Latin American or Pacific
routes is not likely to result in further liberalization discussions between the U.S. and countries
with which we have not yet negotiated open skies, such as China or Brazil. Therefore, an
expansion of immunity offers no open skies benefits for U.S. consumers.

Where an application does not directly promote open skies with its attendant consumer
benefits, applicants bear a heavy burden to prove benefits specific to their alliance agreements
that justify immunity. Where an application involves the presence of two major domestic
competitors, the request for immunity warrants particularly close scrutiny.

DOJ believes the Joint Applicants have failed to demonstrate the required elements for
the broad immunity sought — immunity encompassing transborder, transatlantic and transpacific
markets without regard to the planned level of integration among Applicants — and that DOT
should deny the broad requested immunity and instead grant a more limited immunity. In
considering the Joint Applicants’ immunity request, we urge DOT to take into account the
following DOJ conclusions:

. The Applicants’ proposed elimination of competition between United and Continental for
transpacific and Latin American service threatens competitive harm in markets where

entry is limited by restrictive bilateral agreements. It will, for example, substantially
lessen competition in city pairs between the U.S. and Beijing, where United and

! As described in greater detail below, the Star Alliance is an alliance of more than 20
U.S. and international airlines that interact together at many levels without antitrust immunity.
The Star ATI Alliance is a subset of nine Star Alliance members that have received authority
from DOT to coordinate on an immunized basis. Two of the Star ATI members — United and
Lufthansa — have yet another alliance agreement, proscribing a greater level of integration than
found in the arrangements between the Star ATI members at large, for which DOT has also
granted antitrust immunity. United and Lufthansa refer to that alliance as the “Atlantic Plus” or
“A+" agreement.




II.

Continental provide substantial connecting service. The Applicants have provided no
concrete plans for cooperation in non-transatlantic markets, let alone established that
immunity is necessary to achieve specific benefits. A DOT grant of immunity for two
U.S. carriers to coordinate their international operations outside of an explicit joint
venture with foreign carriers would be unprecedented.

The Applicants’ proposed elimination of competition between Continental and Air
Canada on U.S.-Canada routes (“transborder routes”) will substantially limit competitive
alternatives on certain transborder routes where entry is unlikely. Applicants have
provided no plans detailing any future integration between the parties and hence no
justification for this immunity request.

The Applicants’ proposed elimination of competition between Continental and SAS,
Swiss and TAP (as a function of Continental joining the Star ATI Alliance) will likely
result in competitive harm for consumers in several transatlantic markets, including New
York - Stockholm, New York-Copenhagen, New York-Geneva, New York-Zurich, and
New York-Lisbon. The Applicants have offered little, if any, evidence to show that
immunity between Continental and the nine Star ATI alliance members is necessary to
achieve any benefits, or to support their failure to carve out these particular markets from
their immunity request.

The Applicants’ proposed elimination of competition between United and Lufthansa in the
Dulles-Frankfurt and Chicago-Frankfurt markets (by removing the existing carve outs to
immunity) will likely lead to higher fares. Applicants have offered no evidence showing
(1) that they need to remove the carve outs to achieve specific benefits and (2) that the
value to consumers of those benefits outweighs the likely competitive harm.

Because the Applicants include two large, domestic competitors, a sweeping grant of
immunity raises significant concerns about harm to domestic competition, a risk that
cannot be completely mitigated through confidentiality guidelines. Thus, the request for
immunity should be viewed with enhanced skepticism.

Background

A. The Star Alliance and its immunized components

The member airlines of the Star Alliance together operate flights to over 900 destinations

worldwide. Its founding — and principal members — include:

. United: United, the third largest U.S. airline with over $20 billion in annual
revenue, has hubs in Chicago, Denver, San Francisco, Los Angeles and
Washington, D.C. United offers international service to Canada, Europe, Asia,
and Latin America. In addition to its immunized participation in the Star ATI



Alliance (described below) and its longstanding immunized cooperation with
Lufthansa, United also has bilateral immunized relationships with Asiana and Air
New Zealand that exist independent of United’s relationships with the other Star
participants.

. Lufthansa: Lufthansa is one of the world’s largest airlines, with hubs in Frankfurt
and Munich and over $35 billion in annual revenue. Lufthansa owns 100% of
Swiss, and has significant ownership interests in BMI and JetBlue. Lufthansa
provides extensive service to the United States.

. Air Canada: Air Canada is the largest provider of scheduled passenger service in
the Canadian market, the Canada-U.S. transborder markets, and in the international
markets to and from Canada. Air Canada has hubs in Toronto, Montreal,
Vancouver and Calgary, and provides service directly to numerous destinations in
the United States and cities in Europe, Asia, and Latin America.

The Star Alliance includes eighteen additional members,” all of which have agreed to provide
Alliance customers certain joint services such as codesharing, coordinated processes for
reservations and baggage transfer, through-ticketing, frequent flyer reciprocity, and lounge

Star members interact with one another with varying degrees of integration and across

various sets of markets. The full group of twenty-one members operates without antitrust
.
N 7 e

US Airways’ participation in the Star Alliance is not subject to antitrust immunity; therefore, the

2 The current members of the Star Alliance are United, Lufthansa, Air Canada, Air
China, Air New Zealand, ANA, Asiana Airlines, Austrian, BMI, Egyptair, LOT, SAS, Shanghai
Airlines, Singapore Airlines, South African Airways, Spanair, Swiss, TAP, Turkish Airways,
THAI and US Airways. Star also has three regional members: Adria Airways, Bluel and Croatia
Airlines.

'
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antitrust laws fully apply to its collaboration with other Star members — including that with its

domestic rival United.

Certain Star members, however, have entered into more extensive agreements with one

another for which they have requested — and received — antitrust immunity from DOT:

B.

The United/Lufthansa Joint Venture: In 1996, United and Lufthansa received
antitrust immunity to coordinate pricing, scheduling and other activities as part of
their alliance agreement. DOT imposed carve outs from the immunity for the
Frankfurt to Chicago/Washington routes — the only routes then served by both
airlines on a nonstop basis. The carve outs remained following each subsequent
renewal of the United/Lufthansa immunity grant and each expansion of the
membership of the Star ATI Alliance. The two carriers instituted revenue sharing
in 2003, when they changed the name of the venture to the Atlantic Plus (“A+”)
Alliance.

The Star ATI Alliance: United, Air Canada, Lufthansa and six other Star members®
have entered into a coordination agreement to “promote global cooperation, while
maintaining their distinct corporate identities.”® DOT granted this group global
antitrust immunity but excluded routes between Frankfurt and
Chicago/Washington (discussed above) and between Toronto and San
Francisco/Chicago. DOT had previously carved out these routes from bilateral
agreements between United/Lufthansa and United/Air Canada’ due to competitive
concerns and then ordered these carve outs continued under the Star ATI Alliance;
accordingly, the antitrust laws continue to apply to operations on those routes.

Continental’s request to join Star and receive antitrust immunity

Continental, the fourth largest U.S. airline with hubs in Newark, Houston and Cleveland,

has an extensive international network, including significant transatlantic, transpacific and Latin

American operations. It currently is an non-immunized member of the SkyTeam Alliance and

5 United, Air Canada, Lufthansa, Austrian, BMI, LOT, SAS, Swiss and TAP are the
current members of the Star ATI Alliance.

¢ Docket 2005-22922, Joint Application Ex. 2.

7 DOT first granted United and Air Canada immunity in 1997. That order exempted
from immunity Toronto to Chicago/San Francisco routes — two of the five routes where United
and Air Canada each offered nonstop service between the U.S. and Canada at the time.

5



also participates in a domestic alliance with Northwest and Delta. Continental competes with
United on numerous domestic routes; the airlines also provide competing service to Europe,
Canada, Asia and Latin America,

Continental now seeks to exit SkyTeam and join United in the Star Alliance.® In addition
to becoming a member of the full, non-immunized alliance, the Applicants request that DOT
provide antitrust immunity for Continental’s inclusion in the Star ATI Alliance agreement, with
the result that Continental will have global immunity to cooperate with the existing Star ATI
participants.’

The Applicants also propose an integrated joint venture among Continental, United, Air
Canada, and Lufthansa patterned after the immunized A+ alliance. The venture — named A++ —
provides for the four parties to engage in joint pricing, sales and marketing, and revenue sharing
for the transatlantic routes encompassed by the agreement. The Applicants contend that revenue
sharing will promote “sales without preference” or “metal neutrality,” and allow the parties to

focus on jointly tailoring their service to serve customers better, rather than diverting passengers

rom one anotrc-. [

® Due to contractual obligations, Continental cannot transition from SkyTeam to the Star
Alliance, or any of the other coordination agreements set forth in the Joint Application, until
October 24, 2009.

? Continental proposes to enter into bilateral agreements with each of the existing
members to facilitate this coordination.

10




In support of their overall request, the Applicants claim that Continental’s inclusion in the
immunized Star ATI Alliance will provide significant consumer benefits, which include
expansion of service, prevention of service cuts, cost efficiencies, and more vigorous competition
among the three major international alliances (Star, SkyTeam and largely non-immunized
oneworld). They place significant emphasis on the “common bottom line” of the A++ agreement,
which they claim will allow significant integration and operational efficiencies. They assert that
antitrust immunity is required to achieve these consumer benefits because a grant of immunity
would negate the “threat of costly and burdensome private antitrust litigation;” satisfy “due
process” and “equitable” considerations by providing the Star ATI Alliance, plus Continental,
immunity to match the immunity currently in place for the SkyTeam Alliance; and further the
goals of the U.S.-E.U. open skies agreement.'?

The Applicants assert that the benefits justify global, unrestricted immunity; i.e., that DOT
should not impose carve outs on new overlap routes and that DOT should rescind the carve outs
that apply to the Star ATI members’ existing grants of immunity."”* The Applicants claim that
they will not carry out the joint activities contemplated by the proposed alliance agreements

without immunity."

' The agreement does not specifically provide for expansion of the venture to other
international routes. The Applicants have stated that they intend to pursue similar integrated
joint ventures to cover Latin America and Asia, but no such contractual obligation exists.

12 J.A.at 97,13, and 9.
B J.A. at 85.

" JA. at97.




Continental and United also contemplate forming a domestic alliance spanning their entire
U.S. networks.'® Continental and United assert that they will maintain their separate domestic
networks and make independent pricing, scheduling and sales decision for the domestic entities.

C. The Show Cause Order

DOT conducted an analysis of the competitive effects and claimed benefits of the
proposed agreements. DOT explains that its competitive analysis treats the agreements as a
merger and that the appropriate framework is an application of Clayton Act standards.'® Under its
review process, DOT analyzes the potential effects of the proposed agreements on competition in
“regional,” “country-pair,” and “city-pair” markets, and the Order finds the combination to be
pro-competitive or neutral with respect to regional and country-pair markets."” With respect to
city-pair markets, the Order notes that there are fourteen city pairs in which Continental and a
Star ATI carrier compete on a nonstop basis. DOT states that “each of the nonstop overlap
markets will continue to have adequate competition on a nonstop or connecting basis” but does
not discuss the specific facts of each. The Order also states that even “[w]here the transaction

materially reduces the number of competitors . . . the particular facts and circumstances of this

'* Continental and United hope eventually to codeshare on nearly all of their domestic
flight segments, combine customer lounges, consolidate their operations at common airports,
provide frequent flyer reciprocity, cooperate on ticketing, reservations and check-in, and perform
joint procurement.

16 Order at 7-13.

7 The Order does not explain how DOT determined that regional and country-pair
markets are relevant markets under the Clayton Act. In its analysis of country-pair markets,
DOT focuses on the predicted effect of the transaction on “inter-alliance competition.” As
discussed infra, when DOJ analyzes the competitive effects of transactions involving air
transportation service, DOJ considers travel between city pairs, or nonstop travel between city
pairs, to be the appropriate relevant markets for review.
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