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BEFORE THE UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

ALASKA AIRLINES, INC,, et d.,

Complainants,
V. E Docket OST-2007-27331
LOS ANGELES WORLD AIRPORTS,
etd.,
Respondents.

THE TERMINAL 1 AND 3 CARRIERS BRIEF
TO THE DEPARTMENT DECISION MAKER

Complainants® respectfully request that, based on the evidence presented in the

four-week hearing in this case and the applicable law, the Department adopt the

Recommended Decision of Administrative Law Judge Richard C. Goodwin ("RD")

and find that the new airport terminal charges imposed by Los Angeles World Airports

Authority ("LAWA") at Los Angeles International Airport ("LAX") Terminals 1 and 3

("TU/T3") are unjustly discriminatory, unreasonable, unjustified, not cost-based and

otherwise unlawful.

'Alaska Airlines, Inc. ("Alaska"), AirTran Airways, Inc. ("AirTran"), ATA Airlines,
Inc. ("ATA"), Frontier Airlines, Inc. ("Frontier"), Midwest Airlines, Inc. ("Midwest"),
Southwest Airlines Co. ("Southwest™) and US Airways Group, Inc. (which includes
US Airways, Inc. and America West Airlines, Inc.) ("US Airways") (collectively

"Complainants" or the “T1/T3 Carriers”).



INTRODUCTION

At its core, this case is about an airport operator that has lost sight of its public-
use obligations under federal law, and has instead resorted to what it calls the practices
of a “norma commercial landlord” to maximize the revenue it can collect from its
captive airline tenants. To that end, LAWA unilaterally and selectively imposed a new
leasing methodology and enormous rent increases on the T1/T3 Carriers, whose |leases
had expired, but not on their airline competitors a¢ LAX who continue to lease
comparable space under long-term leases at significantly lower rates and under a much
more favorable rate setting formula.

Following an exhaustive hearing and extensive briefing, Judge Richard C.
Goodwin agreed with what the TL/T3 Carriers have been trying to get LAWA to
acknowledge for nearly two years, namely that:

.. . [t]he new and increased terminal charges at terminals 1 and 3 are

unreasonable and they unjustly discriminate against the respective
complaining carriers. ... (RD, a 9, 77)

This finding that the new charges are unjustly discriminatory and otherwise
unreasonable is entitled to considerable deference as it was based on the Judge's "review
of the entire testimonial record and exhibits with due regard for logic and probability,

consideration of the demeanor and credibility of the witnesses" RD, at 49, 77.

’From March 26 through April 20, 2007, Judge Goodwin conducted 16 days of
hearings plus a day-long tour of the LAX terminals. He reviewed "over 11,000 pages
in amost 500 exhibits." RD, at 18.
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LAWA'’s increase in charges to the TL/T3 Carriersis massive: In the first year
alone their rents will nearly triple, from $20 million to $55 million, producing rates
that are as much as 11.5 times higher per square foot than the airlinesat LAX terminas
2,4,5,6,7and 8 (the"T2/T4-8 Carriers'). RD, at 69.

Among other things, LAWA’s new commercia leasing policy changes the
method by which terminal charges are allocated to the affected airlines from a “usable
space” to a “rentable space” formula. The effect of this change is to charge the TL/T3
Carriers rent for the vast mgjority of non-airline, "common use" space in the terminal
(e.g., corridors, bathrooms, etc.). As aresult, the T1 carriers are now being assessed
rental charges on approximately 87% of the termina space, compared to 52% under
the prior methodology, while T3 carriers have experienced a similar increase, from
61% to 82%. RD, at 55. LAWA has not imposed its new rentable space formula on
the long-term lease carriers at T2/T4-8, which collectively account for nearly 70% of
LAX domestic operations.

The expansion of termina space alocated to the TL/T3 Carriers not only
increases the base rent those airlines are charged, but also the proportion of airport
maintenance and operating expenses ("M&Q") which they are required to pay.
Moreover, as LAWA pursues future airport-wide capital projects, this increase in
chargeable square footage will force the TL/T3 Carriers to pay a disproportionate share
of the costs of those projects as well. Again, the competitor airlines at T2/T4-8 with

long-term leases are not subject to these higher charges.
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Further reflecting its desire to emulate the ability of a private landlord to
maximize lease revenue, LAWA adopted a “Fair Market Value” ("FMV") formula
(which it applies to the newly expanded square footage allocation) to determine the
"base rent" component of terminal charges at TL/T3. LAWA's use of the FMV formula
— which Judge Goodwin found to be "unreasonable” as applied to both T1 and T3 (RD,
a 9, 56-58, 77) — allows LAWA to charge base rents that are two and seven times
higher, respectively, than the airport's fully allocated historic costs to provide the land
and terminal buildingsto the TL/T3 airlines.

Faced with discriminatory and dramatically increased rental rates, based on a
non-negotiable FMV provision and an expanded allocation of square footage that would
significantly increase both the base rent and their M&O charges, the T1/T3 Carriers
declined to sign the new leases proposed by LAWA. LAWA then sought, and the
Board of Airport Commissioners ("BOAC") approved, a “Tariff” that unilaterally
imposed its new leasing policy on the T1L/T3 Carriers — but not on their competitor
airlines at T2/T4-8 with long-term leases that do not expire for another 15 to 19 years.

The essence of this case is ssimple and straightforward: LAWA has unilaterally
imposed greatly increased termina rental rates, determined under a new methodology
designed to emulate private leasing practices, on the TL/T3 Carriers but not their
competitors at T2/T4-8, simply because the T1/T3 leases have expired. Moreover,
LAWA is charging the T1/T3 Carriers much more than for the space they actually
occupy, by forcing them to pay the "fair market value" of non-airline space as well.
This higher square footage allocation increases the overall share of M& O expenses, as
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well as the share of future capital expenditures at LAX, borne by the TI/T3 Carriers.
Yet, LAWA has imposed these new fees without any showing of economic necessity or
justification, since LAX has been consistently profitable and has generated large
surpluses under the previous, unchallenged rental methodol ogy.

Although the TL/T3 Carriers make the same use of airport facilities as all other
LAX carriers, LAWA argues that its new terminal charges are not unjustly
discriminatory because the T1/T3 Carriers entered into their leases at different times,
and allegedly under "different circumstances' than the T2/T4-8 carriers. But, as Judge
Goodwin found, the T/T3 Carriers are in fact “similarly situated” with the T2/T4-8
Carriers (RD, at 50), and LAWA offered no evidence of alleged different circumstances,
much less showed how such differences would justify a disparity in rental charges. To
the contrary, LAWA officiads expressly conceded there is no linkage whatsoever
between the disparity in its termina rents and any cost differences that LAWA may
have experienced between T1/T3 and the other terminals. Instead of advancing a cost-
based justification for its new charges, LAWA seeks a per se rule that would permit an
airport to impose even hugely disparate rates on carriers simply because their leases
were executed at different times, and without requiring any showing that the differences
were based on actual cost differences experienced by the airport. Such a per se rule has
never been countenanced by the DOT or the courts, and would lead to absurd and
dangerous policy consequences.

Complainants recognize that there will amost always be some difference in
"circumstances’ when leases are entered into at different times, and that every term of
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every lease need not be identical. But thisis not a case where the disparitiesin terminal
charges are small and such differentials would exist for relatively short periods of time
due to the norma give and take of airport operations and lease terms. Rather, the
disparity in rental charges in this case amounts to approximately $220 million to $265
million in the first five years alone. (RD, at 70). Moreover, this huge disparity will
likely continue for nearly 20 years.® It is this combination of magnitude plus duration
of the increased charges imposed on the T1/T3 Carriers — coupled with the absence of
linkage to any cost differential at the respective terminals — that dispels any doubt that
the discrimination here is indeed unjust.

The Department must reect the position espoused by LAWA that the
circumstances and norms which exist in commercial leasing situations should apply in
a public-use airport environment. To do so would effectively remove the prohibitions
on unreasonableness and unjust discrimination from federal law and the Department’s
Rates and Charges Policy, because LAWA, unlike most commercial landlords, has
substantial market power over its airline users. Allowing an airport to dictate rates and

terms based on a unilateral determination of what it claimsis commercially acceptable

*The Department’s Instituting Order ("10") erroneously found that LAWA had imposed
disputed airport terminal charges on Complainants "for a five-year term," and therefore
directed the ALJ to "make findings as to the reasonableness and/or justification for the
disputed fees for a five-year term.” 10, at 27. In requesting correction of that factual
error, Complainants pointed out that this finding was contrary to express language in the
Tariff, which stated that it has "no durationa limit," and therefore the disparities
between Complainants and the T2/T4-8 Carriers are likely to continue for the next 15 to
19 years while the long term leases remain in effect. (Doc. 64). After that request was
denied (Doc. 132), Complainants filed, on May 15, 2007, a Petition for Review with the
D.C. Circuit challenging this error in the 1O.
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would not only permit the airport to charge airlines far in excess of costs of their own
space, but aso to discriminate against airlines whose leases had expired and directly
contravene the Department’s policy to ensure that new entrant carriers are not unfairly
disadvantaged vis-a-visincumbents. In fact, LAWA has candidly admitted that thereis
nothing that the TL/T3 Carriers or new entrants can do to get onto comparable footing
with the T2/T4-8 Carriers vis-a-vis the rental formula, in particular the use of
“rentable” versus “usable” space. If LAWA’s new charges are allowed to stand, the
ultimate victims will be the traveling public, who will suffer from the higher airfares,
reduced air service, and resulting loss of airline competition that will inevitably follow

from the discriminatory imposition of significantly higher airline costs.

STATEMENT OF FACTS

On December 18, 2006, the BOAC, at LAWA’s request, approved a massive
increase in the termina charges applicable to the TL/T3 Carriers (TLU/T3 Exs. E-25 to E-
28), which were subsequently imposed on those carriers via a “Tariff” approved on
January 22, 2007. (Res. No. 23198, T1/T3 Ex. E-29).

The Shift to the " Rentable Space' For mula

As Judge Goodwin found, the current "disparity” in terminal charges at LAX
"primarily results from the larger footprint (‘rentable’ versus 'usable’ space) used in the
T1/T3 terminas, which is not imposed on the T2/T4-8 terminals (1 Tr. 150-51, 165)."
RD, at 69. Before imposition of the new Tariff, LAWA had assessed terminal rent on
the T/T3 Carriers based upon a “usable space" formula whereby termina costs were

alocated based upon the space the carriers actually occupied (either exclusively or
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jointly with other airlines) — i.e., ticket counters, gates, hold-rooms, baggage claim areas
and other terminal areas used by the carriers. In November 2006 LAWA requested that
the BOAC approve a new terminal leasing policy in order to, among other things,
authorize LAWA to charge rent based on the purported "value" of the "rentable areain
the building," including "a proportionately allocable portion of the value of the lobbies,
corridors, restrooms and other areas of the building used in common by all tenants.”
(LAX Ex. 0002-0013, § 6.9). The BOAC approved the new policy at its November 20,
2006 meeting.

LAWA’s use of a "rentable space” formula, and its corresponding allocation
of the vast mgority of non-airline space for the purposes of calculating rent, has
increased the space chargeable to the T1 Carriers from approximately 52% of the
termina building to approximately 87%. (Ex. A-1-a at p. 5, q 8; Staff Rep. 9, T1/T3
Ex. B-7, at 3, JC-00147; RD, at 55), while at T3, the increase is from approximately
61% to approximately 80 to 82%. (ld.) These increased space allocations apply not
only to base rent and charges incurred to maintain and operate T1/T3, but also to airport
wide expenses that are alocated to the terminals. Among other things, the airport
security expenses are alocated to the TUT3 Carriers using the new rentable space
formula. (Pan, 2523:23-2524:8). In addition, as the airport pursues capita projectsin
the future, such as a planned "people mover" to transport passengers to the centra
termina area, the costs of such projects will be part of the “access” charges that will
thus be allocated disproportionately to the T1/T3 Carriers under the new rentable space
formula. (Pan, 2526:9-2527:21).
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In contrast to its treatment of the TL/T3 Carriers under the Tariff, LAWA is
continuing to charge the T2/T4-8 Carriers — including American Airlines, Continental
Airlines, Delta Air Lines, Northwest Airlines and United Airlines (which collectively
account for 69% of LAX domestic passenger traffic (Tubert Decl. 9§ 10)) — only for the
space they actually occupy because the new leasing policy does not “overrid[e] the
terms and conditions of an existing lease between LAWA and a tenant.” (LAX EXx.
0002-0006). The T2/T4-8 Carriers leases do not expire for 15-19 years. (Tubert,
3346:7-3352:18; RD, at 44).

LAWA has sought to impose increased M&O fees on the T2/T4-8 Carriers
(albeit under the less burdensome “usable space” allocation formula), but those carriers
have filed suit asserting that LAWA’s imposition of increased M&O fees violates their
leases. LAWA is insisting, however, that the TL/T3 Carriers pay the higher M&O
charges regardless of the outcome of its dispute with the T2/T4-8 Carriers. LAWA has
adamantly refused repeated requests of the T1/T3 Carriers to maintain parity with other
LAX airlines by refunding the increased M&O charges in the event that the T2/T4-8
Carriers succeed in their court challenge. LAWA’s position is that “a commercial
owner of space would not agreetoit.” (TL/T3 Ex. C-15, at 2, JC-00464)

The Useof Fair Market Valueto Set Base Rent

LAWA aso has based a component of the new terminal rent charged to the
T1/T3 Carriers on a fair market value methodology, instead of its prior, and much
lower, historical cost-based methodology. Under the FMV or "market method," total
terminal rents for T1 are more than twice as high as they would have been had the fully
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allocated cost method been used. Jt. Ex. 19 3 ($6.5 million vs. $3 million). For T3, the
base rent is more than seven times higher than under the fully allocated costs method.
J. Ex. 19 4 ($5 million vs. $700,000). RD, at 56, n. 227. LAWA has even threatened
to convert airline space such as passenger hold rooms to concession space if airlines are
not willing to pay fair market value rates for renting terminal space. As Ms. Tubert
testified:
Q. What you meant here . . . is that the airport can take away the hold
room area where people wait to board flights and give that to a
concession; is that correct?

A. It can make that choice.

Q. Where do the people who are going to go on the airplane go?

Where are they supposed to go?

A. They can be waiting in the restaurants. They can be waiting in the
lobby area. . . ..

Q. Do you expect people to wait in arestaurant right until the moment
they’re going to board the flight? You’re going to take their gate
space away?

A. | do.

Q. Y ou do expect that?

A. Yes— no, that’s what I do.

Q. That’s what you want everybody to do? . . . That’s what LAWA
plansto do?

A. As a person who is aso in charge of concessions, that would work

out well for us. (Tubert, 3449:21-3450:17)
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Both the Magnitude and Duration of the Increased
Terminal Charges are Enormous.

The Tariff that the BOAC unilaterally imposed on the T1/T3 Carriers increased

their terminal rents dramatically. According to LAWA, “in CY2006, the T1 airlines

[were] scheduled to pay only approximately $8,437,475 in Terminal Rent” (“Base Rent

and M&O Rent”), and “If no action [was] taken to adjust the Terminal Rents, the T1

airlines would [have paid] approximately the same Terminal Rent — about $8.4 million —

in CY2007.” (T1/T3 Ex. B-7, at 3, JC-00183). In addition, “in CY2006, the T3 airlines

[were] scheduled to pay only approximately $11,810,282 in Terminal Rent,” and “If no

action [was] taken to adjust the Terminal Rents, the T3 airlines would [have paid]

approximately the same Terminal Rent — about $11.8 million — in CY2007.” (12/18/06

Staff Rep. 14, T1/T3 Ex. B-7, at 3, JC-00191). In the first year alone (T1/T3 Ex. F-20):

$35,000,000

$30,000,000

$25,000,000

$20,000,000

$15,000,000

$10,000,000 -

$5,000,000

$o

Total Increases In Terminal Charges At LAX
Terminals 1 and 3 - 2007

$32,521,078

$22,287,216

ey

T1 T3
fﬂ Prior Methodology B New Methodology I

Source: Prior Methodology amounts based on LAWA Staff Report. 12/18/06, Nos. 13 and 14, page 3.
Hew Methodoiogy amounts based on Stipuiation, April 9, 2007, page 1.

LAWA’s increased terminal charges at T1 nearly quadruple the charges to be paid by

the T1 Carriers in the first year alone from $8.4 million to approximately $32.5 million,

an increase of $24.1 million. (Jt. Ex. 1, ¢ 1; Ex. A-1-a, p. 3,9 6; T1/T3 Ex. F-20). In
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has risen from $67 to $155.° The "most significant part" of the disparity in terminal
charges "is the shift from usable to rentable space which is being applied . . . to the
T1/T3 carriers but not to the carriersin T2 and T4 through 8." (Kasper, 151:16-19; RD,
at 69).

LAWA's attempt to characterize its new termina charging methodology as
typical of other airports is not only unsupported in the record but flatly contradicted by
the testimony of its Deputy Executive Director Petti Tubert. Although Ms. Tubert was
the principal architect of the new terminal charges, she was unable to name a single
airport that imposed a terminal charge methodology identical to that used in the Tariff.
(Tubert, 3391:22-3392:5). In point of fact, Southwest's Vice President of Properties
testified that "the ratemaking scheme imposed by LAWA — an amalgamation of the
'rentable area formula that is completely devoid of any offsetting benefit (i.e., revenue
sharing or another type of credit) accruing to the airlines and a 'fair market value
component - represents the most onerous and unfair airport ratemaking formula
Southwest has ever encountered at our 63 airports served nationwide." (TL/T3 Ex. A-
15, at 1-2; seealso RD, at 59-65).

The Huge Disparity in Terminal Charges

LAWA'’s new terminal charges subject the T1/T3 carriers to a huge disparity in
charges compared with their competitor airlines at T2/T4-8. Whereas the new terminal

charges result in the T1 Carriers paying termina charges of $172 per square foot, and

°RD, at 69; TUT3 Ex. A-1-a, p. 19, Fig. 7; LAWA Staff Reports 13 and 14 (p. 3) (costs)
and 10, at Attachment 1 (square feet); TL/T3 Ex. F-19.
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the T3 Carriers paying $155 per square foot, the T2/T4-8 Carriers are paying far less:

Revised Figure 2: LAX Terminal Charges Per Square Foot -- 2007
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(From Ex. A-1-a, at 4 (Rev. Fig. 2); seealso TU/T3 Ex. F-23)

Accordingly, if the T2/T4-8 Carriers win their challenge to the M&O increase,
the TU/T3 airlines will pay as high as 11.5 times as much in termina rent, on a square
foot basis, than their competitors: i.e., Terminal 1 ($172 ft%) versus Terminal 2 ($15 ft?).
RD, at 69. If the T2/T4-8 Carriers lose their challenge, the disparity will still be as high
asfivetimes: i.e., Terminal 1 ($172 t?) versus Terminal 2 ($34 ft). Id. "The disparity

is significantly more pronounced when measured over the next five years." Id.

LEGAL STANDARD AND BURDEN OF PROOF

Section 511 of the Airport and Airway Improvement Act of 1982 ("AAIA")
requires airports that receive federa grants for development projects to charge
"reasonable” fees. 49 U.S.C. § 47107. It requires airports to ensure that "air carriers

making similar use of the airport will be subject to substantially comparable charges. . .
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for facilities directly and substantially related to providing air transportation . .. ."® The

statute states, in relevant part:

(a) General written assurances. -- The Secretary of Transportation may
approve a project grant application under this subchapter for an airport
development project only if the Secretary receives written assurances,
satisfactory to the Secretary, that—

(1) the airport will be available for public use on reasonable conditions
and without unjust discrimination;

(2) ar carriers making similar use of the airport will be subject to
substantially comparable charges—

(A) for facilities directly and substantially related to providing air
transportation; and

(B) regulations and conditions, except for differences based on reasonable
classifications, such as between--

(i) tenants and nontenants; and
(i) signatory and nonsignatory carriers,

(3) the airport operator will not withhold unreasonably the classification or
status of tenant or signatory from an air carrier that assumes obligations
substantially similar to those aready imposed on air carriers of that
classification or status.. . .. (49 U.S.C. § 47107(a)(1), (2) and (3))

In other words, "air carriers making similar use of the airport” must be subject to
"substantially comparable charges' unless the "differences” in the charges are "based

on" a"reasonable classification” among air carriers.

In addition, pursuant to the AAIA, airports that receive federal funds must

specifically agree to numerous written "Grant Assurances' that spell out the airport's

®49 U.S.C. § 47107(a)(2)(A) (emphasis added).
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obligations under federa law. Grant Assurance 22, entitled "Economic
Nondiscrimination,” requires, in pertinent part, that the sponsor of afederally obligated
airport, "will make the airport available as an airport for public use on reasonable terms
and conditions and without unjust discrimination to all types, kinds and classes of
aeronautical activities. .. ."

In Brendan Airways, LLC v. Port Auth. of N.Y. and N.J., Docket OST-05-20407
(Final Order) ("Port Authority"), Order 2005-6-11, at 14 (June 14, 2005), aff'd in part
and rev'd in part, 479 F.3d 21 (D.C. Cir. 2007), the Department set forth the applicable
burden of proof in a Section 47129 case:

When an airline seeks a determination as to the reasonableness of a fee

imposed on the airline by an airport, the airline bears the burden of

proof. The arline complainants must submit evidence sufficient to

show that the challenged fees are unreasonable. . . . However, if the

complainants present a prima facie case that a fee is unreasonable, the

burden shifts to the airport. The airport must then submit sufficient

evidence to show that the feeis, in fact, reasonable.
Final Decision at 14 (italics added); see also Director, OWCP v. Greenwich Collieries,
512 U.S. 267, 280 (1994) ("once the licensee establishes a prima facie case, the burden
shifts to the Government to rebut it. This is perfectly compatible with a rule placing
the burden of persuasion on the applicant, because when the party with the burden of

persuasion establishes a prima facie case supported by ‘credible and credited evidence,’

it must either be rebutted or accepted as true”).’

"LAWA's contention that it bore no burden of production in response to a prima facie
showing of unjust discrimination by Complainants (LAWA Reply to ALJ, a 4) is
completely at odds with the Department's statement in Port Authority that the airport

(footnote continued)
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"An ALJs credibility findings will not be overturned lightly on appeal.” Inthe
Matter of Richard W. Kuhling, No. FAA-2000-8122, 2003 WL 21403976, *5 (FAA
May 6, 2003). Such judicia findings are "entitled to deference because the ALJ is able
to observe the witness's demeanor at ahearing.” 1d. *5; Air USA, Inc., No. FAA-1999-
6649-11, 2000 WL 34227676 (DOT July 10, 2000); In the Matter of Citizenship of
DHL Airways, OST-2002-13089, Order 2004-5-10 (May 13, 2004) at n. 20 ("ALJ
findings on credibility are entitled to substantial deference from reviewing courts");
Greater Boston Television Corp. v. FCC, 444 F.2d 841, 853 (D.C. Cir. 1970) (agency's
decision must "reflect attentive consideration to the Examiner's decision"); Alcoa
Seamship. Co. v. FMC, 321 F.2d 756, 758 n. 5 (D.C. Cir. 1963) ("Examiner's decision

... entitled to great weight in the Commission's conclusions').
ARGUMENT

LAWA'SNEW TERMINAL CHARGESUNJUSTLY
DISCRIMINATE AGAINST THE TU/T3 CARRIERS.

The Department should affirm Judge Goodwin's finding that the "new and
increased terminal charges at terminals 1 and 3 are unreasonable and . . . unjustly
discriminate against” the TLU/T3 Carriers. RD, at 77. The TL/T3 Carriers met their
burden of presenting a prima facie case of unjust discrimination by showing that (1)

although they use the same types of airport facilities as the T2/T4-8 Carriers, (2) they

must "submit sufficient evidence" in response to such a prima facie demonstration.
See RD at 71-72, n. 303; LAX Il, Order 97-12-31 (Dec. 23, 1997), at 10; Port
Authority, 479 F.3d at 37 n. 17.
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are being subjected to significantly higher terminal charges than the T2/T4-8 Carriers,
and (3) such discrimination is likely to continue for as long as 19 years. In response to
this prima facie demonstration, LAWA failed to "submit evidence to show" that the
terminal charges at TLU/T3 are "in fact" not unjustly discriminatory because the huge
disparity in termina charges is somehow based on a reasonable classification among
carriers, or otherwise. RD, at 71-72.

A. TheTLUT3 CarriersMake" Similar Use" of LAX astheT2/T4-8
Carriers But are Subject to Dramatically Higher Terminal Char ges.

The evidence of record clearly demonstrates that the TL/T3 and T2/T4-8
Carriers make similar use of comparable facilities at LAX. Asthe Judge found, "all the
airlines occupy essentially comparable facilities and all terminas have essentialy the
same passenger amenities.” Id. at 49. "The carriers use the same types of airport
facilities (e.g., ticket counters, office space, baggage claim areas, baggage handling
systems, [baggage] storage rooms, passenger holding areas, passenger walk-ways, et al.”
Id. a 50 and 39; see also McGlade, 685:24-686.6; Berg, 1676:25-1678:20; Tubert,
3371:15-3374:14; Resp. Answer, TU/T3 Ex. E-36, p. 9, 9 23. Indeed, the Judge properly
concluded that the TL/T3 and T2/T4-8 Carriers "are similarly situated.” RD, at 50.

Despite these critical similarities, the TL/T3 Carriers are now subject to
massively larger terminal charges that are not "substantially comparable” to those levied
on their competitors using T2/T4-8. RD, at 58. The new terminal chargesat T1/T3 are
up to 11.5 times higher on a per-square-foot basis than the terminal charges in T2 and
T4-8. (RD, a 69). Even if the T2/T4-8 Carriers lose their challenge to the M&O

increase, the disparity will still be as high as fivetimes: i.e., Terminal 1 ($172 ft?) versus
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Termina 2 ($34 ft9). Id. The new charges will impose $220 to $265 million on the
T1/T3 Carriers in terminal charges more than those other carriers during the next five
yearsalone. (Ex. A-16-a at 2,9 5) AsJudge Goodwin stated:

According to LAWA's own figures, terminal M & O charges for the T1
airlines have gone up over $24 million, nearly quadrupling the old figure
(from $8.4 to $32.5 million), while charges for the T3 carriers have
increased by more than $10 million (from $11.8 to $22.2 million) (X. Ex.
1, 12 Tr. 2632 (Pan)). Measured on a square-foot basis, the T1UT3
complainants are paying higher charges than are paid by T2 and T4-8
carriers. T1 carriers are paying about $172 per sguare foot, more than
triple the $51 per square foot they had previously, and T3, $155/sg. ft.,
about 2.3 times their previous rate of $67 (TL/T3 Ex. A-1-a, p. 19, Fig. 7;
TUT3 Ex. F-19). The carriers enjoying the benefit of long-term leases
currently are paying $34-$66 per sg. ft, and would pay just $15-36 if they
win their lawsuit. The disparity primarily results from the larger footprint
("rentable" versus "usable" space) used in the T1/T3 terminas, which is
not imposed on the T2/T4-8 terminals (1 Tr. 150-51, 165).

The disparity is significantly more pronounced when measured over the
next five years. (RD at 69)

B. LAWA Cannot Rely on the Signatory/Non-Signatory and
Tenant/Non-Tenant Classificationsto Justify the
Discrimination Against the T1/T3 Carriers.

In its opening brief to the ALJ, LAWA contended that its discrimination
between the TL/T3 and T2/T4-8 Carriersisjustified because the T1/T3 Carriers are non-
signatories and non-tenants at LAX. (LAWA Br. at 52-53, and n. 10) This argument
contradicted the testimony of LAWA's own Deputy Executive Director and principal
trial witness Patti Tubert, who made it clear that the discrimination was not based on
treating the TL/T3 Carriers as non-signatories or non-tenants. (Tubert, 3379:16-3380:4;
3360:9-10; 3346:7-14) It also ignored the fact that T1/T3 Carriers have been signatories
and tenants at LAX for many years (going back to the 1980’s, and in the case of US
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Airways back to 1958), and would still be so today were it not for LAWA’s demand that
they agree to unjustly discriminatory and unreasonable terms as a condition of signing
new leases. (See TUT3 Ex. A-2-athrough A-8-a)

Further, this argument is irrelevant in any case given LAWA's
acknowledgement that there was no linkage between the increased terminal charges to
T1/T3 Carriers and the additional costs borne by LAWA, if any, because of their
"status." In fact LAWA has made no determination that it costs more to serve the
T1/T3 Carriers than the T2/T4-8 Carriers (see Tubert, 3396:22-3397:1), nor has LAWA
imposed any "surcharge" on the T1/T3 Carriers because of any higher cost to serve them
(id. 3346:15-18, 3397:14-19). Instead, LAWA has admitted that the sole reason it
imposed its new lease policy selectively on the TL/T3 Carriers is that their leases have
expired while those of other LAX carriers have not. (Tubert, 3399:18-3400:1; TL/T3
Ex. C-17, at 2, JC-00474)

C. LAWA'sUse of Different L ease Expiration Datesto Discriminate

Against the TL/T3 Carriersis Not Based on Any Reasonable
Distinction Between the T1/T3 and T2/T4-8 Carriers.

Judge Goodwin properly ruled that "there are no differences warranting any
difference in classification" between the TU/T3 and T2/T4-8 Carriers. RD, at 50.
LAWA's primary defense to the claim of unjust discrimination isthat it properly created
anew classification — not listed in 49 U.S.C. § 47107(a)(2)(B) — between airlines whose
leases have expired and those whose have not. As LAWA's former Executive Director
stated, "differences between new lease terms and old lease terms . . . are hardly unjust
discrimination or unreasonable." (T1/T3 Ex. C-17, at 2, JC-00474).
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The Judge properly rejected LAWA's argument that the long-term tenants at
LAX are "not similarly situated" because they have long term leases, characterizing it
as "a distinction without a difference.” RD, at 50 ("The evidence conclusively shows
that TLUT3, TBIT and T2/T4-8 carriers have similar and comparable facilities and
make similar use of LAX"). Judge Goodwin stated that "LAWA's attempt to establish
any difference in classification based on the fact that the T2/T4-8 carriers have long
term leases while the TL/T3 carriers have expired or shorter leases is artificia." Id.
The Judge explained:

LAWA argues it has properly created "new classifications,” namely

airlines with leases and airlines without leases — the [proverbial]

"haves' and "have-nots." | reect those artificial classifications as in

and of themselves unjustly discriminatory and unreasonable. This

disparity is even more onerous because the evidence has established the

disparity between T1/T3 and T2/T4-8 is virtually open-ended in its

duration. (RD, at 59)

Even if imposition of wildly disparate terminal rents — based solely on lease
expiration dates and not on any actual cost differential that exists at the respective
facilities and for a period "virtualy open-ended in its duration” — were lawful for
private commercia landlords, it is not permissible conduct by a public use airport that
has received federal funds and is therefore subject to FAA grant assurances and other

federal prohibitions against unjust discrimination.

1 The Disparity in Terminal Chargesis Massive and
Likely to Continuefor Many Years.

Complainants recognize that not every difference in airline-airport lease terms
constitutes unjust discrimination, and that modest disparities in lease terms or charges

may exist for relatively short durations when justified by particular circumstances. But
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that is obviously not the case here. As the Judge observed, "a determination of unjust
discrimination involves a comparison of factors such as 'the overall dollar impact, the
absolute impact, and the extent and duration’ (2 Tr. 278) as well as the comparability of
the facilities (2 Tr. 333)." RD, a 70. Here, the disparity is caculated to be
approximately $220 million to $265 million in the first five years alone. (RD, at 70).
Moreover, the Tariff contains no durationa limit (LAX Ex. 24), and the long-term
leases at T2/T4-8 are of 15 to 19 more years in duration. Thus, absent relief from the
DOT the discrimination is likely to last not only for the foreseeable future but far
beyond. RD, at 69-71.

Furthermore, the discrimination in termina charges between the T1/T3
Carriers and their competitors using T2/T4-8 is likely to grow significantly worse over
the next several years, for two reasons. First, LAWA can, and is likely to, increase
these new rates even further over the 15-19 year period that the long-term leases at
T2/T4-8 reman in effect. Second, the TL/T3 Carriers will be forced to pay a
disproportionate share of the costs of future LAX capita projects, such as the
automated airport "people mover" system that LAWA is planning. Under the new
"rentable space” formula, the TL/T3 Carriers will be charged a higher percentage of the
projects’ costs, while the T2/T4-8 Carriers will pay a lesser percentage of the costs
under the "usable space” formula, or even none of the costs (if they prevail in their
federal lawsuits). Thus, the more money LAWA spends on LAX capital projects —

likely in the billions of dollars over the next several years — the more extreme and
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unjust the discriminatory impact on the T1/T3 carriers will become.®

Even assuming, arguendo, that different lease expiration dates could serve as a
legitimate "classification” for airport termina charges (which Complainants deny), that
fact alone cannot justify differential treatment where, as here, it is undisputed that there
is no linkage between the large disparity in terminal charges and any cost difference at
the respective terminals. LAWA does not even attempt to argue that the airport incurs

higher costs to serve the TL/T3 Carriers than the T2/T4-8 Carriers. As LAWA’s Deputy

2. Thereis No Connection Between the Disparity in Terminal
Chargesand LAWA's Cost of Serving the Respective
Terminals, and Per Se Discrimination is Not Permitted.

Executive Director Tubert testified:

Q.

... LAWA has made no express determination that it costs LAWA
more money to serve the TU/T3 airlines than the Termina 2, 4
through 8 carriers, hasit?

No, it hasnot. (Tubert, 3396:22-3397:1)

iIs LAWA claiming that the rate disparity that now exists
is somehow tied to specific differences which exist at those
terminals?

In only the leases that exist.

Because there are leases that’s why there is different
treatment?

That’s correct. If those long-term leases were not there, we
would be applying the new lease terms to those tenants as well.
(Tubert, 3399:18-3400:1)

8See Hubbell, 684:10-685:4; Hubbell Decl ., Ex. A-2-a, q 8; Berg Decl., Ex. A-3-a, 9 8.
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Furthermore, athough LAWA claims that the "circumstances' were different
when the T2/T4-8 Carriers entered into their long-term leases in the 1980’s, it admits
that the airport made no attempt to link the increase in charges at T1/T3 to the debt
obligations incurred by the airlines at T2/T4-8 for capital improvements to their
terminals. LAWA'’s Chief Financial Officer, Karl Pan, testified:

Q. In calculating the new terminal charges for Terminals 1 and 3
under the tariff, did LAWA make any attempt to link the increase
in charges a those terminals to the amount of debt obligations
incurred by the airlines at Terminals 2, 4 through 8 in connection

with capital improvements to their terminals?

A. No, it did not.

(Pan, 2729:9-16; see also Tubert, 3343:19-3344:10). Indeed, LAWA has never sought
to justify the amount of new terminal charges by reference to the amount of investment
that carriersin other terminals may have made in their terminals. (Tubert Decl. at 18,
56).° Nor has LAWA imposed a “surcharge” on the T1/T3 Carriers because they did
not sign 40-year leases or did not incur the same level of debt for termina

improvements as the T2/T4-8 Carriers. (Tubert, 3346:15-18, 3397:14-19).

%In addition, over the last several years LAX has paid rent credits to the long-term lease
carriers to pay for public use areas of the terminals that were renovated in the 1980’s.
(Tubert, 3362:25-3363:4) Between 1996 and 2001 the airport granted rental credits of
approximately $60 million to the long term lease carriers. (TLU/T3 Ex. E-6, Tubert,
3364:18-3365:4) As of 2003, the airport owed rental credits of approximately $55.5
million to Delta. (TBIT Ex. 80) Delta aso continues to owe $46 million in principal.
(Pan, 2729:17-20) Further, those carriers in bankruptcy (including Continental, Delta,
Northwest and United) have had significant amounts of their prior debt extinguished.
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Judge Goodwin acknowledged that not "every difference in the way LAWA
treats its air carrier tenants is necessarily unjust.” RD, a 71. However, the Judge
properly concluded that LAWA had failed to base the disparity in charges at T1/T3 on
a reasonable classification. 1d. The Judge stated:

The TL/T3 Carriers concede that "rates can reflect legitimate differences
in cost"” (2 Tr. 286). But LAWA does not argue that cost differences
between the TL/T3 and TBIT terminals and the other terminals justify
different treatment (2 Tr. 427-28). The evidence in fact showed that the
facilitiesat T1, T3, and TBIT are substantially comparable to those at T2
and T4-8 (2 Tr. 457) — a fact Respondents acknowledge (Resp. Post-
Hearing Reply Br., p. 6). While the facilities are not identical of course,
relevant differences such as structure, amenities, and location are not
sufficient to justify the fee disparities complained of (2 Tr. 427-28).
Moreover, LAWA did not pursue this argument. It is Respondents
contention only that the difference in lease terms warranted the disparate
cost treatment complained of (15 Tr. 3396-99) (Tubert)). (RD, at 71)

The Judge correctly pointed to the failure of LAWA to support its claim that "different
circumstances" warranted the disparity in terminal charges:

LAWA defends the differences by suggesting that the long-term leases
resulted from economic conditions and the legacy carriers relative
bargaining power when the leases were signed. These carriers agreed to
back bonds co-terminous with the leases which were used to help finance
substantial Airport construction in preparation for the 1984 summer
Olympics held in Los Angeles (11 Tr. 2324, 2352 (Montgomery); 15 Tr.
3335-36 (Tubert)). Respondents, however, made no attempt to quantify or
otherwise tie these circumstances to the new charges (13 Tr. 2729 (Pan)).
No other evidence respecting conditions at the time that the long-term
leases were executed was proffered. Moreover, Respondents' stated intent
to bring these long-term leases into line with its new Lease Policy suggests
that LAWA does not ascribe economic or legal significance to the
circumstances surrounding the long-term leases signings (TBIT-61, p.
16). (RD, at 71-72; emphasis added)™°

1%3udge Goodwin properly rejected LAWA's argument that the T1/T3 Carriers bore the
"evidentiary burden regarding the circumstances surrounding LAWA's entry into long-

(footnote continued)
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The complete absence of any linkage between the higher charges imposed on
T1/T3 than other LAX terminals and the actual costs at the respective terminals is fatal
to LAWA’s defense of the disputed fees. As the applicable statute makes clear, "air
carriers making similar use of the airport” must be "subject to substantially comparable
charges" unless the difference in charges is "based on reasonable classifications. . . ."
49 U.S.C. § 47107(a)(2)(B) (emphasis added). Thus, there must be a "classification"
that is "reasonable,” and the difference in airport charges must be "based on" that
classification.
In adopting the final version of its Policy Statement, DOT made clear that
there must be afactual underpinning in order to justify discriminatory charges:
The costs of serving a non-signatory carrier would ordinarily be higher
than a compensatory rate reflecting the costs of serving exclusively
signatory carriers. For example, non-signatory carriers may increase an
airport proprietor’s risk of revenue fluctuation. The increased risk in turn
would justify higher reserves. In addition, the administrative costs of
dealing with non-signatory carriers would ordinarily be higher. Further,
an airport proprietor might be able to argue that due to their irregularity,
or relative infrequency, operations by non-signatory carriers cost more to
serve than a corresponding number of operations performed on a regular
basis by signatory carriers. Each of these considerations would provide a
justification for imposing a surcharge, in some amount, on non-signatory
carriers. (61 Fed. Reg. 31994, 32015 (June 21, 1996); emphasis added).
In addition, FAA Order 5190.6A describes in detail the responsibilities

assumed by the owners of public-use airports developed with federal assistance.

term leases in the early 1980s (Resp. Br. 9§ 8, p. 55) and with regard to any difference
between those circumstances and circumstances today (Resp. Br., 4 116, p. 35)." RD
at 71-72, n. 303. As the Judge stated: "While Complainants bear the ultimate burden
of proof, if they make at least a prima facie case for unjust discrimination — and they
have — Respondents then bear the burden of production.” Id.
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Section 4-14 makes it clear that the airport is required to justify differences in charges

imposed on carriers that use substantially comparable facilities. See § 4-14(d)(1)(c) ("In

respect to a contractual commitment, a sponsor may charge different rates to similar
users of the airport if the differences can be justified as nondiscriminatory and such
charges are substantially comparable. These conclusions must be based upon the facts
and circumstances involved in every case") (emphasis added).

Likewise, the D.C. Circuit in Port Authority assumed, without deciding, that per
se discrimination by airports — i.e., the imposition of different rates without any basisin
actual cost differences at the airport — “would indeed be improper . . . .” 479 F.3d at 42.

DOT’s Policy Statement foresees a limit on rate differences based on
signatory status, in that it states that extra costs and risks incurred by
airport operators in serving non-signatories "would provide a justification
for imposing a surcharge, in some amount, on non-signatory carriers,” and

concludes that the new rules "provide adequate flexibility to airport
proprietors to charge reasonable surcharges to non-signatory carriers.”

479 F.3d at 42 n. 16 (citing Policy Statement, 61 Fed. Reg. at 32015) (emphasis
supplied by Court). Indeed, the Port Authority's brief to the D.C. Circuit (authored by
counsel for LAWA in the present case) acknowledged that DOT “had never adopted
such an extreme interpretation” of the law that would allow a per se test for
discrimination. Final Brief for Intervenor the Port Authority of New York and New
Jersey, June 13, 2006, TUT3 Ex. E-31, at 24. Y, it is precisely a per se test for
discrimination that LAWA now seeks here.

Significantly, LAWA has acknowledged — in other legal forums- that its new

terminal charges are unjustly discriminatory. In pleadingsfiled in the Delta Airlines and
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Northwest Airlines bankruptcy cases, the City of Los Angeles argued that the airport
should be allowed to terminate the Delta and Northwest terminal |eases early in order to
avoid unjustly discriminating against other airline tenantsat LAX. Inthe Deltacase, the
City pointed to the fact that "airlinesin Terminals 1 and 3" are subject to the new Tariff
and contended that “the City’s federal law obligation to treat its airlines in a
nondiscriminatory fashion . . . constitute]s] ‘cause’ for the Court to grant relief from the
automatic stay to permit all actions related to the City’s exercise of its early termination
rights under the Terminal Slease....” (TUT3 Ex. F-14, at 21). A similar admission
was made in the Northwest proceeding. (T1/T3 Ex. F-16, at 19, 9 44).** These candid
admissions by the City in other forums expose the disingenuous nature of LAWA's
attempts to deny the existence of unjust discrimination to the Department.

An airline whose | ease expires does not thereby put itself outside the protection

of the law, and give license to an airport to impose increased rates while showing favor

Yt is entirely speculative whether the City will prevail in its attempts to obtain early
termination of the Terminal 2 and 5 leases. Both Delta and Northwest have filed
pleadings strongly opposing the early termination efforts. (TL/T3 Exs. F-17, at 16; F-
18, at 21, 4/ 92). LAWA'’s Ms. Tubert would not “speculate” that LAWA would prevail
in its attempts to obtain early termination of the LAX 2 or T5 leases. (Tubert, 3355:7-
18; see aso Pan, 2589:20-2590:4) In addition, LAWA has not sought to defease the
bonds at any other terminals (Pan, 2592:25-2594:18), and in presenting the new terminal
charges to the BOAC, Ms. Tubert told the Board “it will take a long time” to apply the
new policy to the other terminals. (TL/T3 Ex. B-9, a 11; Pan, 2597:24-2599:11).
Moreover, Judge Goodwin found that, "Reading the leases as a whole, it is clear that the
T2/4-8 leases preclude imposition of the new Terminal Regular Expenses on the T2/4-8
carriers under the existing leases or leases created pursuant to the option to renew."
RD, at 45.
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to its rivals solely on that basis. See Postal Telegraph-Cable Co. v. Associated Press,
127 N.E. 256, 257 (N.Y. 1920) (utility could not "justify discrimination among
customers by dividing contracts into new and old, and applying a different rate to each”;
"classes are not 'just and reasonable’ when the only principle of classification is one of
order in time, with a resulting divison between old customers and new. Favoritism
would be unchecked if such a classification were accepted"); Corporation to Revise and
Increase Rates Charged for Water Service v. Idaho Pub. Util. Comm'n, 916 P.2d 1259,
1263 (Idaho 1996) (water utility's increased hook-up fees unlawfully discriminated
between old and new customers by allocating the costs of new plant construction solely
to new customers).

3. LAWA hasDenied the T/T3 Carriersand New Entrant
Airlines Any Opportunity to Avoid Discriminatory Char ges.

LAWA's claim that it can charge hugely disparate terminal rents for many years
simply because the favored carriers have unexpired long term leases would effectively
eliminate the federal prohibition against unjust discrimination in airport rates and
charges. This is especially true because, as LAWA concedes, there is nothing that the
T1/T3 Carriers or any new entrant airline at LAX can do to receive the same treatment
asthe T2/T4-8 Carriers.

Federal law makes clear that an airport may not withhold from airlines the
ability to be treated the same as their competitors. 49 U.S.C. § 47107(a)(3); Grant
Assurance 22(e); Order 5190.6A § 4-14(a)(1) ("Such classification or status as tenant or
signatory shall not be unreasonably withheld by any airport provided an air carrier

assumes obligations substantially similar to those already imposed on air carriersin such
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classification or status'). In direct violation of these requirements, LAWA concedes
that there is nothing the TL/T3 Carriers can do to achieve alevel playing field with the
T3/T4-8 Carriers. As LAWA's Deputy Executive Director Tubert testified:
Q. S0 there’s nothing [the TL/T3 Carriers] could have done to have
usable space applied to them the same way as currently being

applied at Terminals T2, 4 through 8? . . . There’s nothing they
could do to get that same deal, isthere?

A. Nothing that I’m aware of. (Tubert, 3360:19-3361:1)
Ms. Tubert further testified:

Q. And there’s nothing that the Terminal 1 and 3 airlines could have
done to be charged the same terminal rents as those being charged

A. They couldn’t have assumed the same obligations because it had
aready been built out.

Q. Sitting here today, you can’t think of anything specific that the
Termina 1 and 3 airlines could have done to get the same deal as
what happened with American Airlinesin 2007 using usable space
methodology, correct?

A. That’s correct, I do not know of anything of that magnitude that we
need the airlines to do.

Q. It’s clear you’re not aware of any specific offer being made to the
Terminal 1 and 3 airlines to be able to use the usable space
methodology in 200772

A. That’s correct. (Tubert, 3384:8-18)

In Port Authority the D.C. Circuit emphasized that the "primary recourse
available to non-signatory airlines that object to paying higher feesis signatory status.”

479 F.3d at 43. No such recourseis available to the TI/T3 Carriers in order to end the
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discrimination that now exists. In addition, prior to the imposition of the Tariff the
T1/T3 Carriers “were not given an opportunity to sign up for a 40-year lease, s0 . . . they
were not given an opportunity to have a usable methodology used for a 40-year lease.”
(Tubert, 3359:14-17). Nor were they given an opportunity to sign a lease for 15 or 20
years. (Tubert, 3359:19-23). As Southwest's Vice President of Properties testified,
Southwest was never offered a lease longer than five years at LAX back in the 1980's,
but would have accepted a longer term had it been offered. (Montgomery, 2313:9-
2314:2).? Indeed, Southwest has leases at other airports as long as 30 years. (ld.,
2314:1-6).
Similarly, it is undisputed that new entrant airlines to LAX will not be offered
the same favorable lease terms as the long-term carriers there. AsMs. Tubert testified:
Q. If a new entrant carrier comes to LAX tomorrow, will they get the
terms including usable space that United Airlines currently pays at
terminal 7 or will that new entrant be subject to the same rentable
pace methodology that the Terminal 1 and 3 airlines are paying?
A. They will be subject to the same rentable space formula that all
new space will be subject to including any new space that the long-
term tenants would.
Q. But the long-term tenants the majority of their space is subject to
the usable formula for determining both base rent and terminal
regular expenses, correct?

A. At thispointitis, yes.

Q. So the new entrant at LAX is going to be paying terminal charges

123udge Goodwin fully credited the testimony of Mr. Montgomery on this point, and
found him to be a "highly credible witness, who had persona knowledge of the
negotiation of the 1985 |ease between Southwest and LAWA." RD, at 23.
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using a different rate-setting formula than what United Airlines is
currently paying at LAX; isthat true?

A. That’s correct. (Tubert, 3386:3-22)

LAWA's use of different lease expiration dates to justify hugely different
terminal charges conflicts directly with DOT's long-standing policy of ensuring open
and free access to airports, particularly by new entrant carriers. As the joint FAA/OST
"Airport Business Practices and Their Impact on Airline Competition Task Force Study"
(Ex. LAX-55) observed, "[s]ince access must not be unjustly discriminatory, airports
must be sensitive to assuring that a new entrant is accommodated on terms reasonably
similar to an incumbent's and that anti-competitive effects do not result from an
airport'saction." Page vi (emphasis added).

D. LAWA’s Huge Increases in T1/T3 Charges will have

Profound Negative Economic and Competitive Effects
on both the Affected Airlinesand Travelersusing LAX.

The discrimination that now exists at T1 and T3 is also unjust because of the
severely negative impact it will have on the TL/T3 Carriers, which as predominantly
low-cost carriers rely on low airport costs and a level-playing field with their
competitors at the airport to be able to effectively compete under their business model.
Indeed, LAWA's CFO, Mr. Pan, acknowledged that airlines “are concerned about what
they are paying and they are also concerned about what others are paying relative to
what they 're paying.” (Pan, 2800:18-20; emphasis added).

The new charges will increase the airlines average cost per enplaned passenger

("CPE") a T1 by $4.19 (from $5.70 to $9.89) and at T3 by $5.45 (from $6.15 to
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$11.60). (RD, at 70; Ex. A-1-a, 9§ 11, 39). This"represents an increase of better than
73% at T1 and an increase of more than 88% at T3." Id. These added costs are
enormous from the perspective of the affected airlines. $4.19 amounts to 5% of the
average fare collected by Southwest and US Airways/America West for the 2.2 million
short haul passengers they carried during the first 6 months of 2006 on their LAX
flights.®® Increases of this magnitude would be significant for most businesses, but are
staggering for the airline industry where average operating margins are typically less
than 10%.'* In fact, the increased terminal charges will almost double the carriers’
current CPE at LAX,™ and are equivalent to approximately 80% of the TU/T3 carriers
average 2006 net profit per passenger.’®

For low cost carriers such as Southwest to be able to offer low fares it is
“absolutely essential” to “have low operating costs.” (McGlade, 512:3-6) Southwest’s
Vice President of Schedule Planning, Pete McGlade, testified: "Y ou can’t be a low fare
carrier with high costs. And each cost increment that increases creates a situation
where fewer passengers will fly, and this can render flights economically
nonsustainable.” (McGlade, 513:6-10; see also Kasper, 156:1-157:6). Mr. McGlade
added that a $5 increase “could be a catastrophic impact on the profitability" of

Southwest's operation at LAX: "Our system average in fare is $104. We’re considered

Bid.atq11.

Yd. at 99 11, 39.

See Revised Hubble Decl. Ex. A-2-a 3.

1°Revised Kasper Rep. Ex. A-1-aq 11 and Fig. 5; (Kasper, 158:1-8).

TUT3 Carriers Brief tothe
Department Decision M aker

-33-



by many measures the most successful carrier for a long period of time. And our
margins right now are in the area of five percent. Five percent of $104 is about five
bucks, six bucks. So in essence, that kind of an increase in cost per passenger puts at
risk, in many respects, our profit on aflight.” (McGlade, 515:20-516:2).

In addition, the Vice President of Planning for Alaska Airlines, Donald
Garvett, testified that the "huge magnitude of the discriminatory new terminal charges
a Termina 3, coupled with the indispensable nature of LAX to the viability of
Alaska's operations, will have a profound negative impact on Alaska's ability to offer
services and effectively compete at LAX." (Garvett Supp. Dec., TUT3 Ex. A-129 3).

Further, because the higher charges will apply to airlines not now serving LAX,
they will deter the entry of new carriers to the airport. (Kasper, 158:12-159:1).
Ultimately, consumers depending on LAX for their travel will suffer from higher fares,
reductions in service, and a chilling of airline competition due to the sharply increased
costs of serving the airport.

E. Given that LAX has Operated Profitably under the Prior
Rental Methodology and Enjoys a Surplus of Hundreds

of Millionsof Dollars, ThereisNo Justification for Imposing
Dramatic and Discriminatory Feelncreaseson the TUT3 Carriers.

Although DOT Policy Statement § 4.1.1 reflects a general desire for airports to
be "sef-sustaining,” this objective applies only if and to the extent that the
"circumstances existing at such airport” allow it. There is nothing in DOT's Policy to
suggest that the general goal for airports to be self-sustaining in any way "trumps"' the

prohibition against unjust discrimination. As Judge Goodwin recognized, "[t]he goal of
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airport self-sustenance, while enshrined in DOT Policy, must give way when it clashes
with the requirement of unjust discrimination. . . . The existence of long-term leases
does not permit the Airport to disproportionately obtain revenues on the backs of the
carriers without them." RD, at 72.

Moreover, it is clear that LAWA does not need to resort to egregious
discrimination against the TL/T3 Carriers in order to be a "self-sustaining” airport.
LAWA is aready self-sustaining, as it has been consistently profitable since at least
2000 (Kasper, 414:4-8), and recently touted its "strong financial position." (TL/T3 Ex.
E-1). For the fiscal year ending June 30, 2006, LAWA reported that it had "increased
its total net assets by seven percent to $2.6 billion, an increase of $172.9 million over
June 30, 2005." (Id.) And according to the BOAC President, LAWA in 2006 "posted
another solid year of financial results, with net assets continuing to grow." (Id.)*’

Furthermore, athough Mr. Pan testified that LAWA has $300 million in
unrestricted surplus funds — not including M&O reserves (Pan, 2756:5-11; 2751:13-16,
2757:21-2758:1-4), the actual figure for unrestricted cash reserves is $566 million. See

TBIT Ex. 60 at Table 3, Wikel, 1530:19-25.*® Section 4.2 of the DOT Policy Statement

YAt trial, LAWA argued for the first time that the LAX 2006 profits were illusory
because Van Nuys is a reliever airport and its loss in 2006 must be alocated to LAX.
But LAWA does not reflect this in its financial statements, and Judge Goodwin
concluded "there is no evidence to show that the losses at Van Nuys which are imposed
on LAX arereasonably related to the benefits bestowed on LAX." RD, at 75.

¥The T1/T3 Carriers share the Judge's concern that LAWA's "financial data' is not
"credible." RD, at 30-31 ("LAWA's entire accounting system is suspect and cannot be
relied upon to provide accurate and timely information. Any decisions made on that
information must also be suspect”). However, this finding is not essential to the TL/T3

(footnote continued)
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provides that "In establishing new fees, and generating revenues from all sources,
airport owners and operators should not seek to create revenue surpluses that exceed the
amounts to be used for airport system purposes and for other purposes . . . including
reasonabl e reserves and other funds to facilitate financing and to cover contingencies."*
LAWA's substantial surplus combined with the fact that both LAX and LAWA have
been consistently profitable certainly dispels any notion that LAWA needs to increase
terminal chargesin order to become "self-sustaining.”
F. LAWA isImproperly Using the Discriminatory Terminal

Chargesto Increaseits Surplus and Seek Funding for
Unapproved Future Capital Projects.

Y et another reason why the discrimination which exists at T1/T3 is unjust is the
fact that LAWA is using the higher chargesat T1/T3 to build alarge cash reservein an
effort to impress financial institutions and improve its already strong credit rating and
reduce its already low borrowing costs. LAWA has admitted that it plans to pursue as
yet unidentified, un-scoped and unapproved airport-wide capital projects at LAX at
some undetermined future time. LAWA has disseminated a document entitled
"Potential CIP Projects Priority List" (TL/T3 EX. E-7) which purports to represent a
"wish list" of various potential capital projects being considered by LAWA, most if not

all of which have not yet been approved or had their funding source(s) identified.

Carriers' case, and the Department does not need to reach the same conclusion to find
the T1/T3 charges unjustly discriminatory, unreasonable and otherwise unlawful.

In Port Authority, the Department found a much smaller surplus to be “unacceptably
large.” Final Dec. at 26.
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In fact, LAWA's Ms. Tubert has been quoted as saying that LAWA sought to
increase the terminal charges at T1/T3 to "show it has the funds to finance a master plan
and other improvements as part of a $4 billion LAX modernization."® Further,
LAWA's Mr. Pan stated in January 2007 that LAWA intended to use the increased
revenues it would receive from the new T1/T3 termina charges to persuade the capital
markets to loan LAWA money to undertake certain unspecified future LAX capital
projects. See Pan, 2775:22-2776:5.

It should be emphasized that the TL/T3 carriers, by insisting on reasonable fees
at LAX, are not opposing airport improvement projects. Nor can LAWA legitimately
argue that aregjection of the disputed fees by the DOT will in any way jeopardize future
capital projects. Such projects have not yet been formally proposed, much less
evaluated through established procedures that require a thorough vetting and
identification of appropriate funding sources (which typically may include bonding of
various types, federal grants, passenger facility charges, or voluntary airline
contributions).  In fact, the Department's Policy makes it abundantly clear that an
airport’s adherence to reasonable fees does not in any way jeopardize future capital
projects, as the Policy prohibits the inclusion of the cost of facilities not yet built

and operating in the rate base for purposes of setting fees to users.?*

2|_A. Council gives OK to rent increase at 3 terminals, Daily Breeze (Jan. 13, 2007),
Ex. E-16.

?!Using new fees to help finance unapproved future projects violates Section 2.4.4 of the
DOT Policy, which only alows inclusion “in the rate base amounts needed to fund debt
service and other reserves and to meet cash flow requirements as specified in financing

(footnote continued)
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. LAWA’S APPLICATION OF THE RENTABLE SPACE
FORMULA ISUNREASONABLE.

Judge Goodwin properly rejected LAWA's use of the rentable space
methodology at Terminals 1 and as "unreasonable.” RD, a 9. LAWA'’s use of the
“rentable space” formulaat T1/T3 violates the Department’s pronouncement that:

Under compensatory use and |ease agreements, airlines typically pay only
for the facilities and services they actually use, leaving the airport to
assume the financial risks and rewards from non-airline facilities. For

example, with regard to an airport gate, an airline will pay arental rate that
will recover its allocated cost.??

In addition, a leading commentator who analyzed the characteristics of airport charging
systems has made a similar observation:
Under a compensatory system, an airline pays only the actual cost for the
facilities and services it uses . . . . [A]s an example, an airline paying a
compensatory termina rent would pay a per square foot rate for the space
it actually leases in the terminal. The cost for unleased areas, such as
public circulation space or janitorial storage, would be paid for by the
airport proprietor from non airline revenues.”®
LAWA nevertheless insists that it can force airline tenants to pay for public
area space — without any type of financial offset or mitigation — because that is what

LAWA believes acommercia building owner might do:

agreements or covenants (for facilitiesinuse) . ...” (Emphasis added)

22 Ajrport Business Practices and their Impact on Airline Competition" FAA/OST Task
Force Study T1/T3 Ex. E-21 (LAX 055), at 8 (emphasis added).

“Rise J. Peters, Northwest Airlines v. Count of Kent, Michigan: More Than You Ever
Wanted to Know About Airport Rate Setting, Part One, 22 Transp. L.J. 291, 1994
(emphasis added).
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[A]lthough prior leases a LAX did not specificaly alow LAWA to
charge any rent to "public" areas of the Terminals — "common areas,” that
practice was inconsistent with normal commercial practices. Normal
commercia practices permit a landlord (LAWA) to recover rent for al
space in abuilding, not just space specifically leased by tenants.

12/18/06 Staff Rep. 11, at 3 (Ex. B-7, at JC-00171). Indeed, although LAWA labelsits
new "rentable space” methodology a"commercial compensatory system,” it should more
properly be termed a"commercial landlord compensatory system.” But LAWA isnhot a
commercia landlord; rather, it is a monopolist in control of a public-use airport that is
essential for airlines seeking to provide effective service to the Los Angeles area. See
RD, at 66 ("LAWA is not a commercia owner of space,” and "LAWA's behavior as a
commercial owner of space is in violation of the DOT Policy”; "LAWA's self-
characterization as a commercial owner of space does not have widespread acceptance
in the industry and is unreasonable and violates general fairness").

The Department need not decide whether use of the rentable space formula
may be acceptable in circumstances not present here. The critical question in this case
is whether LAWA’s new terminal charges at T1/T3 — which combine (i) the
application of a rentable space formula, (ii) imposed selectively on one group of

airlines™, (iii) without revenue sharing or any other form of financial mitigation, (iv)

*As the Judge found, because "several carriers had expired |eases while other carriers