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Issues raised by DHHS Notice 4184-01 Request for Public Comment Concerning Requirements for Transferring Children from the Placement and Care Responsibility of a State Title IV-E agency to a Tribal Title IV-E agency and Tribal Share of Title IV-E Administration and Training Expenses


Please accept these comments on behalf of the Association on American Indian Affairs, National Indian Child Welfare Association and National Congress of American Indians.
Q1.  Considering that the Secretary is to apply Title IV-E of the Act to Tribes in the same manner as to States except where directed by law, what, if any, provisions and clarifications related to the Title IV-E program for directly-funded tribes should be in regulations?

In general:

1. Where the terms of the statute are capable of interpretation, those terms should be interpreted in a manner designed to facilitate involvement of tribes in the Title IV-E program.  Clearly, this was what Congress intended since, as was recognized in the Senate Report 110-972, “tribes…may provide higher quality and more culturally appropriate care for Indian children.”

2. Unless precluded explicitly by the statutory language, the statute should be interpreted in a manner that will not conflict with tribal belief systems and practices.   Two examples of tribal policies that should be accommodated in implementing the Fostering Connections statute would be customary adoptions (currently recognized in the regulations) and tribal placement preferences.

3. Tribes need to be fully consulted as the regulations are being developed.  Executive Order 13175 requires that each agency must “ensure meaningful and timely input by tribal officials in the development of regulatory policies that have tribal implications” and must consult “with tribal officials early in the process of developing the proposed regulation.”   In order for consultation to be effective, tribes must receive early notice of consultation opportunities.  The notice should include information about the topics to be discussed and there should be the opportunity for tribes to raise issues on their own initiative at such consultations.

Specific issues:

1. In consultation with tribes and states, develop guidelines for states as to what constitutes a good faith effort by a state to negotiate an agreement with a tribe.   The guidelines could include examples what would constitute evidence of good faith and refer to examples of states and tribes that have successfully consulted and entered into agreements.  Examples of good faith would be states offering in-kind services, funding, and access to data collection technology and recognizing that tribes do not need to meet state law requirements in excess of federal requirements or waive their sovereign immunity as a condition for an agreement.    (We recommend that this be done through guidelines, not in regulations.)
2. Clarify that the good faith requirement extends not only to tribal-state agreements where the state retains primary responsibility, but also to agreements that a tribe may seek as part of a petition for direct funding.  For example, if a tribe is seeking to serve a service area that extends beyond tribal lands, there are jurisdictional and service issues that require coordination.    It is important that the states work with the tribes to facilitate this exercise of tribal authority as authorized by the statute.
3. Clarify that the enhanced FMAP provided for in the economic stimulus package applies for tribes that receive funding in FY 2009-2010.

4. Do not require tribes to operate Title IV-B, Subpart 1 in order to operate Title IV-E.  The child protection provisions in Title IV-E largely duplicate and expand upon those in Title IV-B, Subpart 1.   Thus, the child is not harmed if a tribe chooses not to operate Title IV-B, Subpart 1.   Most tribal decisions not to seek Title IV-B, Subpart 1 are a result of the small grants awarded to many tribes under that Title – grants that for the majority of IV-B eligible tribes do not compensate for the basic administrative tasks.  In fact, many of the tribes that filed letters of intent in terms of the Title IV-E program did not receive Title IV-B, Subpart 1 funds in 2008.  HHS appears to have based this policy on a legal decision from the HHS General Counsel.  This decision was based upon an interpretation   of section 471(a)(2), a section that requires that the same agency that administers Title IV-B, Subpart 1 must administer Title IV-E.  However, similar language in section 422(b)(1)(A) pertaining to Title XX has not been interpreted in the same manner and we have previously asked that the decision be reconsidered.   We reiterate that request in these comments.  If the HHS General Counsel interpretation does not change after reconsideration, then we would propose at a minimum that HHS integrate the application for Title IV-B, Part 1 into the proposed Title IV-E plan in a manner that will minimize the administrative burden.

5. In implementing the plan requirement that the tribe have in place procedures to facilitate interstate placement, it must be recognized that tribes cannot become members of the Interstate Compact on the Placement of Children (ICPC).   Thus, HHS should be careful not to define the “procedures” required by this section in a manner that tribes will be unable to meet.

6. Clarify information that will be considered in calculating the FMAP; how will the FMAP be calculated for consortia (does each tribe have an individual FMAP or is there one FMAP for the consortia based upon its total service area).

7. Clarify whether there is one standard of IV-E eligibility for children who are members of tribes located in multiple states or multiple standards of eligibility that will vary depending upon where the child lives.

8. Clarify to what extent a child’s eligibility for medical care through the Indian Health Service satisfies health insurance requirements. 

9. Clarify how the grandfather clause pertaining to existing IV-E recipients would work if an existing tribal-state agreement terminates and the tribes does not seek (or is not approved for) direct funding.    Require adequate notice that a tribal-state agreement will be terminated and provide that a process be in place that will ensure that currently funded families are held harmless and continue to receive adequate services.
10. Clarify that those receiving IV-E educational stipends can pay them back by working for the tribe and that tribal colleges are recognized as qualifying secondary schools.

11. Evaluate whether there is a better way to handle time studies in the tribal context

Q2.  Are guidelines above and beyond those provided pursuant to the ICWA needed to execute the transfer of placement and care responsibility of a title IV-E Indian child to a Tribe operating a title IV-E plan?  If so, please provide suggestions.

In general, no, except for two issues

1. Guidelines about information sharing as tribes may require certain information to continue treating the child as eligible for Title IV-E, and

2. Clarification as to whether tribal courts can use their nunc pro tunc authority under the statute to correct a state court order that may be inadequate for the purposes of Title IV-E    

It should be emphasized that the Fostering Connections statute and the Adoption and Safe Families Act do not override or modify the provisions of the Indian Child Welfare Act.   

Q3.
What specific information pertaining to title IV-E and title XIX Medicaid should a State make available to a Tribe that seeks to gain placement and care responsibility over an Indian child?

In general, tribes should be provided with all information necessary to allow the child to have continued eligibility.  At a minimum, the State should provide the same information that it provides to another state to which custody has been transferred pursuant to the Interstate Compact on the Placement of Children (ICPC).  

In addition, under the new law, states are required to create a health plan jointly between Medicaid, child welfare and other individuals and entities, such as pediatricians.  Where tribal IV-E programs are in operation, the state planning process should include how the state’s health plan will coordinate with these Tribal IV-E plans.
Q4.  Should the third-party sources and in-kind limits on Tribal administrative and training costs remain consistent with section 479B(c)(1)(D) of the Act?  Please provide a rationale for this response.

The regulations should provide that tribes be permitted to use in-kind contributions from their own tribal programs, regardless of how funded, and not only in-kind contributions from other tribes.  When the legislation was enacted, it was presumed that tribes could claim for their own contributions through time studies and cost allocations.  This is not always the case, however.  There is no reason from a policy perspective that in-kind from the tribe operating the program should not be allowed on the same basis as that provided by other tribes and, in fact, contributions from the operating tribe itself are the most likely source of in-kind.

