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COMMENT OF THE LAKOTA PEOPLE’S LAW PROJECT IN RESPONSE TO THE UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES NOTICE 4184-01 SEEKING COMMENT ON TITLE IV-E IMPLEMENTATION 45 CFR PARTS 1355 AND 1356


The Lakota People’s Law Project responds to the USDHHS through the Administration for Children and Families asking tribes to consult with them regarding new regulations for tribes regarding the implementation of Title IV-E Foster Care and Adoption Assistance Program as per announcement appearing in the Federal Register January 26, 2009 (Volume 74, Number 15)


The Lakota People’s Law Project or LPLP is a subsidiary of the Romero Institute that was founded in 2005 to address human rights abuses held in common by the Oceti Shakowin that is comprised of the nine Sioux Tribes located in South Dakota. The Romero Institute, in existence for thirty years, is a non-profit organization dedicated to advancing human rights, civil rights, equal opportunities and fairness. The Lakota Child Rescue Project is a project of the LPLP and seeks to affect systemic change in Indian child welfare and restorative justice for hundreds of families who have and continue to suffer from the effects of the break up of their families.

I. General Statement Regarding the Proposed Regulations

The Lakota People’s Law Project or LPLP applauds the enactment of P.L. 110-351 and generally agrees that Indian tribes should be able to operate their own Foster Care and Adoption Assistance Programs by receiving direct funding from the United States Department of Health and Human Services. The LPLP believes that this opportunity must extend to off-reservation tribal programs as specified in Sec. 479B (c) (1) (B).

Further, guidelines above and beyond those provided pursuant to the ICWA are needed to guide the transfer of placement and care responsibilities of a Title IV-E eligible child from the state to the tribe. The LPLP has prepared suggestions outlined below.

The LPLP generally believes that tribes should not be required to fall in line with states regarding the in-kind match by 2015. Because of the capacity gap in the area of child welfare, through no fault of the tribes, tribes should not be required to demonstrate their capacity to run Title IV-E programs.

The P.L. 110-351 provides $3 million to be allocated for the purpose of the tribal development grants and technical assistance (National Resource Center for Tribes). The application for the NRCT states that $875,000 will be available for the National Resource Center for Tribes. The five (5) development grants at $300,000 each together with the $875,000 totals $2,375, 000. The remaining $625,000 should be allocated as development grants to tribes in year one that begins October 1, 2009 as the LPLP believes that more than five (5) development grants should be funded. Moreover, the LPLP strongly objects to limiting the tribes to five (5) development grants since there are over 500 federally recognized tribes and many tribal organizations. In fact, the LPLP does not find this limitation in the law as to the number of grants allowed.

Furthermore, funding should be made available each year for development grants similar to the Bureau of Indian Affairs’ start – up grants for P.L. 93 – 638 contracts. 

We strongly object to the lack of congressional funding (3 million), notwithstanding the fact that funds for tribal plan development grants are permanently authorized, given the extreme need, readiness, and anticipation by tribes located in South Dakota to exercise their inherent right to regulate child welfare and make decisions about their children’s future. Further, tribes should not be required to compete over limited funds to care for Indian children because over 100 years of United States policies were directed toward separating Indian children from their families and tribes. The repercussions of the Federal government’s policies of forced assimilation that resulted in the break - up of Indian families and the destabilization of tribes still negatively affects families and tribes today.

II. Considering that the Secretary is to apply Title V-E of the Act to Tribes in the same manner as to States except where directed by law, what if any, provision and clarifications related to the Title IV-E program for directly funded tribes should be in the regulations?  
The Lakota People’s Law Project strongly recommends the following comments be implemented into the regulations:
A. Set out the elements of what will satisfy the “good faith effort” by a state to negotiate an agreement with a tribe and as it pertains to tribes seeking to provide services to an area that extends beyond tribal lands.

B. The LPLP generally agrees that tribes can determine their own FMAP. However, The FMAP should include only one calculation for a consortia of tribes based on their total service area and an enhanced FMAP should be provided for tribes in FY209-2010 the same as states under the stimulus package. 

C. There should be only one Federal standard of IV-E eligibility for children who are members of tribes located in two or more states or an area extending beyond tribal lands. The Federal standard should be the only standard to be used for tribes.

D. A child’s eligibility for medical care thorough the Indian Health Service should satisfy the health insurance requirement.

E. The regulations should clarify and spell out how the development grants can be used and under what circumstances the funds should be repaid.

F. The regulations should include a provision whereby tribes will be eligible to ask for a time limited extension to implement an IV-E program rather than be required to pay back the development grant funds.

G. Development grants should not be competitive for tribes because funds for Title IV-E programs are not competitive for States and notwithstanding that grants may be made available in future years.

H. Tribes who do not currently operate a Title IV-B sub part 1 program should be eligible to apply for a development grant because the grant will assist tribes to become eligible to obtain an approved plan that will include securing a sub part 1 grant.

I. Time studies as it is currently applied to states should not be required for tribes to track funding allocations for the purposes of determining the amount of federal reimbursement. 

J. If time studies are the only way to track allocations, tribes should be able to develop their time studies.

K. The regulations should set out the requirements concerning the grandfather clause and IV-E eligible children when a tribal state contract is terminated.

L. Tribes should be able to operate “all or part” of the law (471(a) (32) including operating Family Connections grants or a Chaffee Care Independence Program without being required to assume a full IV-E program.

III. Are guidelines above and beyond those provided pursuant to the ICWA needed to execute the transfer of placement and care responsibility of a Title IV-E eligible child from the State to a Tribe operating under a Title IV-E plan? And what specific information pertaining to Title IV-E and Title XIX Medicaid should a State make available to a Tribe?
The Lakota People’s Law Project believes that guidelines enhancing the ICWA transfer process are needed to transfer children from the State to the Tribe since there is no uniform application of the law by States.  The following suggestions should be included in the regulations:

A. At the tribe’s request, the state should make available all names of tribal children of a particular tribe and documents pertaining to tribal children to the tribe operating under an approved Title IV-E plan to allow successful case management.

B. At the tribe’s request, via a coordination agreement, the state should dismiss their case and order transfer of the case to tribal court.

a. Good cause should exist if the tribe does not have a tribal court as defined by the ICWA.

b. The state must make available all information necessary to allow the child to maintain eligibility in Title IV-E and Title XIX Medicaid.

C. The tribal courts should be able to use nunc pro tunc orders to correct a state order for purposes of Title IV-E eligibility.

D. Tribal courts should be able to use nunc pro tunc orders to correct an existing tribal court order for purposes of Title IV-E eligibility.

E. Eliminate any authority a state currently has to deny transfer of a child when the tribes’ requests transfer.

F. The state planning process to create a health plan jointly between Medicaid, child welfare and others should spell out how the state’s health plan will coordinate with a Tribal IV-E Plan.

IV. Should the third-party sources and in-kind limits on tribal administrative and training costs remain consistent with section 479B(c) (1) (D) of the Act?
The Lakota People’s Law Project believes that the in – kind match for tribes should be modified and should not be used as a marker for the tribe to demonstrate their capacity to run a Title IV-E program.
A. The source list described at Sec. 479B (c) (D) (III) should include ALL non-profits and policy institutes as well as the approved tribe to us its own tribal resources, such as other programs and tribal offices’ services as in-kind match.

B. The source list should be expanded because in-kind services availability will vary from tribe to tribe. For example, those tribes near cities may have a larger pool of sources at their disposal.

C. The states have had many decades of experience of experience to develop their IV-E programs; therefore, tribes should not be required to be in line with states by 2015. In the alternative, if the regulation is not modified, then the tribes should be given the same amount of time that the states have had to develop their IV- programs.

D. Tribes have their own cultural standards that federal regulations will have to align with and vice versa tribes will need time to align with federal regulations.

E. As stated elsewhere Tribes should be statutorily allowed to develop their own time studies and cost allocation AND submit IV-E claims for the tribe’s own contributions.

V. Conclusion
Many Individuals and national Indian organizations worked very hard and over many years to ensure that Tribes are provided the same opportunities as states in the area of child welfare.  After P.L. 110-350 became law the initial anticipation that finally tribal leaders could look forward to approaching their service delivery to children and families through well thought out plans, instead of relying on limited funding streams, did not materialize due to the limited congressional appropriation of funds to tribes.
Before the proposed regulations Sec. 471B and 301 are passed, the DHHS should think about the dichotomy created in requiring Tribes to compete, once again, for a limited amount of money. In fact, states need not compete at all. This dichotomy suggests that Tribal Social Services Programs are not as vital as state programs when in fact the Tribes themselves are in the best position to care for their children as evidenced by the enactment of the Indian Child Welfare Act in 1978.

The importance of tribal self-determination in making decisions affecting their children should be self evident and acknowledged by the Federal government. Furthermore, the regulations should make clear and predictable the distribution of funds. 

The enactment of P.L. 110-351 promises to restore tribal self-determination to tribes in the area of child welfare after many years of underfunding tribal ICWA programs; however, this promise will not become a reality without fair and just regulations and policies implementing the law.

We urge you to incorporate the Lakota People’s Law Project’s comments into the final rule.

Submitted:

The Lakota People’s Law Project

117 Knollwood Dr., Rapid City, South Dakota 57701   (605) 791-0990
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