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January 6, 2009

Commissioner of Social Security

P. O. Box 17703

Baltimore, Maryland 21235-7703

RE:  Comments to Docket No. SSA-2008-0033

My name is Peter R. Bronson.  I am an Administrative Law Judge (“ALJ”) assigned to the Office of Disability Adjudication and Review (“ODAR”) in Cleveland, Ohio.

I am not filing these comments, or any others, in my official capacity as an ALJ.

I am filing these comments solely in my capacity as a private citizen of the United States and as a dues-paying member of the Association of Administrative Law Judges (“AALJ”).

In writing and submitting these comments, I did not use any government computers or other facilities or property, and did not write or submit these comments on government time.  I wrote these comments in my home, on my private time, using my own private computer and other facilities and property, and paying all expenses out of my own funds.

The rule-making notice says that comments submitted should not “include any personal information”.  Therefore, for security reasons, I am not including my home address in these comments.  Anyone wishing to reach me can do so at the Cleveland ODAR office.  Also, my home address is on file there, available to any Social Security Administration (“SSA”) employee who is authorized to learn it.

This proposal would give to the management of the SSA the authority to set the time and place of hearings, taking that authority away from the SSA’s ALJs.

The stated purpose of this proposal is to “increase productivity” in general, and in particular to increase “the productivity of those ALJs who are not processing a sufficient number of cases”, thereby allowing the SSA to “meet our goal to provide better service to claimants seeking a hearing before an ALJ.”

Increasing productivity and providing better service to claimants are worthy goals.  However, any method chosen to accomplish these goals must be consistent with meeting other goals that the law says are even more important than these and that the law imposes not just as goals but as requirements on SSA management and ALJs.

To meet these requirements, SSA management and ALJs must do their best to see to it that all claimants who are entitled to Social Security disability and/or supplemental security income benefits receive them, that all claimants who are not entitled to such benefits are denied them, and that all claimants are given all due process and other rights to which they are entitled by the Constitution and laws of the United States and by their status as human beings deserving of dignity and respect.

In this context, I must emphasize that not only claimants are entitled to better service, but also taxpayers and the American people generally.  To the extent that SSA management or ALJs fail to do their best to see to it that benefits are granted to all claimants who are entitled to them, or that benefits are denied to all claimants who are not entitled to them, or that everyone is given all the due process to which they are entitled, or that everyone is treated with dignity and respect, the SSA managers and ALJs in question have failed to give service not only to the claimants in question but also to taxpayers and the American people.

This proposal is not consistent with, and in fact is contrary to, meeting these more important goals and requirements.

ODAR is the name that the SSA has given to the branch in which these cases are heard.  The “A” stands for “Adjudication”.  By giving the Office this name, SSA management has represented to its employees and the public that it recognizes and accepts that proper “adjudication” takes precedence over “productivity” and backlog reduction.

Unfortunately, this proposal is part of a chain of events in which SSA management has consistently repudiated the principle that proper “adjudication” takes precedence, and has instead taken the position that “productivity” and backlog reduction take precedence over everything else.  An example of this is a statement that then Deputy SSA Commissioner Lisa De Soto was quoted as having made to a Federal Bar Association Disability Seminar in Chicago on March 20, 2008:  “We are a production organization.  The Commissioner has set a FY 2008 goal that every ALJ will issue 500-700 decisions a year in furtherance of our commitment to Congress to eliminate the backlog and to prevent its recurrence.” 

This chain of events began when SSA Commissioner Michael Astrue testified for the first time before a Congressional committee after being confirmed as SSA Commissioner.  When directly asked what he considered the biggest obstacles he faced to get the backlog reduced, his answer was “judicial independence.”  He added that he intended to do something about it, on his own if possible, with Congressional help if necessary.  I note here that, up to this date, to my knowledge, Commissioner Astrue has never asked Congress for any such help.

The next event occurred when Commissioner Astrue met for the first time with the President and other leaders of the AALJ.  During this meeting, Commissioner Astrue accused SSA’s ALJs of having an erroneous understanding of their proper place in the system.

The next thing that happened was that SSA management stopped using the term “judicial independence” and starting using the term “decisional independence”.  The change was no minor subtlety or nuance, but major and substantive.  If an ALJ has “judicial independence”, (s)he not only decides the outcome of the case but also all prehearing and posthearing events related to, or affecting, how each case is decided.  If an ALJ has only “decisional independence”, (s)he decides ONLY the outcome of the case.  Everything else related to, or affecting, how each case is decided is not necessarily subject to the ALJ’s control, and can be controlled by SSA management.  As part of its use of the term “decisional independence”, and in its many statements about backlog reduction, SSA management has made it clear that it wants and intends to take and exercise this control in every respect.

The concept of “judicial independence”, and the proper place of SSA ALJs in the system, were not and are not determined by the wisdom, good judgment, or generosity of SSA Commissioners, and do not owe their existence solely to the fact that they were and are codified in the collective bargaining agreement between the SSA and the AALJ, or any other agreement.  They were and are enacted by various statutes enacted by Congress, most (if not all) of which are codified in the Administration Procedure Act (the “APA”).  The APA, in turn, reflects various Supreme Court and other Court decisions about the minimum due process and other Constitutional rights that all persons (such as claimants before the SSA) have when seeking something from a Federal agency.  The concept of “judicial independence”, and the proper place of SSA ALJs in the system, were imposed, and are binding, on SSA management and ALJs, for the benefit of claimants, taxpayers, and the American people, regardless of what any collective bargaining agreement might say or not say.  Because these concepts are codified in statutes and stated in judicial precedents defining Constitutional rights, adherence to them takes absolute and unconditional priority over all other considerations – including “productivity” and backlog reduction.

Up to this point, SSA management dealt only in goals, wishes, and intents, not actions.  What it did next was to act to take and exercise some of this control.  The action was taken as part of the SSA’s recent efforts to get rid of “old cases”.  All cases that were or would become 1000 days old or older as of September 28, 2007 had to be closed by no later than that date.  All cases that were or would become 900 days old or older as of September 26, 2008 had to be closed by no later than that date.  As a matter of principle, closing old cases as quickly as possible is a right, fair, and proper thing to do, if done in a proper way.  However, SSA management did not do it in a proper way.  Instead, SSA management said that it would expect ALJs to do literally whatever it took to get these cases closed, not only as quickly as possible, but by these deadline dates, which thereby became – and were intended to be – absolute, unconditional, “drop dead” deadline dates.  Normally, an ALJ has the discretion to postpone a hearing for good cause shown, and to do any or all of the following after a hearing:  send out interrogatories, hold supplemental hearings, and allow claimants and/or their representatives to submit evidence and/or written arguments if these will help the ALJ properly decide the case.  However, as the deadline dates stated above drew near, SSA management warned that if an ALJ took any action whatever that threatened to prevent a case from being closed by the deadline date, the case would be taken away from that ALJ and given to another who would do whatever it took to get the case closed by the deadline date.  This was not an idle warning or a bluff.  My understanding is that at least in September 2007 (I do not know about September 2008), a few cases were taken away from ALJs and reassigned to other ALJs for these reasons.  What is important here is not the number of cases, but the principle involved.  Even one case was too many.

If this proposed regulatory change is adopted as proposed, it will be by far the biggest step that the SSA has taken so far to turn “judicial independence” into “decisional independence”.  Considered alone, and together with other points in these comments, they represent an unprecedented reinterpretation – indeed repudiation – of the APA and of the Court cases on which it is based.

Pursuant to this proposal, ALJs will have some say about whether hearings are “in person” or “via video teleconferencing”.  Nothing in this proposal says that ALJs will have any say whatever about how long hearings will last, when in the day they will start, when in the day they will end, how many per day will be assigned to each ALJ, or how many per week or per month will be assigned to each ALJ.  These are all things that, until now, ALJs have decided.  In this proposal, SSA management is saying that it wants, has, and intends to use the legal authority to make these decisions itself and impose them on ALJs.

In this proposal, the SSA said:  “We anticipate exercising this authority only in those situations where productivity is below what we need to meet our goal to drive down the backlog.”  The SSA then said in the next two sentences:  “We recognize that the amendment to clarify that the agency sets the time and place of the hearing may be perceived as unwarranted by the small number of ALJs who may be affected by it.  The agency’s responsibility to set the time and place of the hearing in no way interferes with the well-respected role of the ALJs to hear and decide cases.”

These statements are factually wrong on several counts.

The SSA has repeatedly stated that the “productivity” needed “to meet our goal to drive down the backlog” is 500-700 closed cases per ALJ per year.  According to SSA’s own figures, approximately half of all ALJs close fewer than 500 cases per year.  Therefore, it is a misrepresentation to say that there are only a “small number of ALJs who may be affected by” this proposal. 

It is also inaccurate to say that this proposal “may be perceived as unwarranted by” only a “small number of ALJs who may be affected by it” because this proposal is an assault on “judicial independence”, and therefore affects every ALJ, regardless of how many cases each ALJ closes per year.

Finally, and most important, this proposal “interferes with the well-respected role of the ALJs to hear and decide cases.”  This proposal is intended to force ALJs to schedule and hold more cases than many ALJs can properly decide without cutting corners in a manner contrary to their statutory and ethical responsibilities.  As matters stand now, it is much easier, quicker, and more efficient for an ALJ to say “yes” to a claimant than to say “no”.  As a practical matter, ALJs will have to do just that indiscriminately – and I emphasize “indiscriminately” – to respond to the pressures that this proposal, together with other matters discussed in these comments, are intended to put on ALJs. Bearing in mind that the taxpayers and the American people have just as much right to ALJs saying “no” to claimants who are not entitled to benefits (thereby protecting the fiscal integrity of the Social Security Trust Fund and the Federal Treasury) as deserving claimants have to ALJs saying “yes” to them, such pressure is a repudiation of, and an assault on, not only “judicial independence” but even on “decisional independence.”  SSA’s stated rationale and intent for this proposed regulatory change is also an assault on judicial ethics because, if implemented as now proposed, the result would be putting ALJs in the position of having a personal financial stake in the way they handle every case assigned to them because they could be subject to disciplinary action if they do not handle the cases in a way that allows them to close 500-700 cases per year.

SSA management has consistently taken the position that ALJs can close 500-700 cases per year without any reduction whatever in the correctness, legal sufficiency, or quality of any decision whatever, and in 100% complete compliance with their Constitutional, statutory, and ethical responsibilities.  However, many ALJs have expressed a lack of belief that, and understanding of how, this can possibly be done.  At least one Magistrate Judge has agreed.  That was the Honorable Morton Denlow, Presiding Magistrate, United States District Court for the Northern District of Illinois, who was quoted as having made the following statement to a Federal Bar Association Disability Seminar in Chicago on March 20, 2008 (immediately after hearing the above-quoted statement of Deputy Commissioner De Soto to the same audience):  “Social Security cases are some of the most important cases on our docket in the Northern District of Illinois.  I am required to read in its entirety each of the SSA records that come before me and I know you have a difficult job in writing opinions that will be upheld especially given the 7th Circuit’s requirement to build a logical bridge between the evidence in the record and the conclusion.  In my opinion, I don’t see how you can do 500-700 cases a year and satisfy the requirements of Due Process and the regulations.”

During the last 2-3 years, the AALJ has repeatedly requested SSA and ODAR management to explain in detail how it is possible to properly close that many cases per year.  To the best of my knowledge, no such explanation – detailed or otherwise – has ever been given.  The attitude of SSA and ODAR management seems to be that it can be done because they say it can be done and because some ALJs are actually closing that many cases (whether properly or not remains a matter of opinion).  SSA’s and ODAR’s management’s attitude on this subject can be summarized in a two-work Latin phrase:  ipse dixit.

I want to make one final point.  Nothing in this proposal obligates SSA management, in scheduling hearings, to take into consideration, or even inquire about, such matters as an ALJ’s religious holidays or vacation schedule.

Thank you for considering my comments.









Very truly yours,









Peter R. Bronson
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