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Office of Regulations

Social Security Administration 
922 Altmeyer Building

6401 Security Boulevard, 
Baltimore, MD 21235–6401
Re:  Docket No. SSA–2008–0033  (Proposed Regulation - 20 CFR § 404.936)

Dear Sir or Madam:


I submit the following comments in regard to the proposed regulation governing the scheduling of disability hearings.  I am a Social Security Administrative Law Judge (ALJ) in the Charlotte, NC, hearing office. However, these comments are being submitted in my personal capacity.


The proposed regulation is fatally flawed and should be abandoned.  There are four primary reasons for this conclusion: 

1. At the present time the proposed regulation rests on arbitrary assumptions which are not supported by reliable facts;


2.  The agency has created its own monster by pressuring ALJs to produce in the non-adversarial  disability system;


3.  The proposed regulation has the potential to interfere with ALJs’ independence.


4.  The proposed regulation is vague and, as a consequence, fails to provide proper notice to ALJs as to what is expected of them and the mechanisms for the rule’s application.  This too presents a potential for interference with judges’ decisional independence and due process to the claimants. 


I will now address these reasons in more detail.
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At the present time the proposed regulation rests on arbitrary assumptions which are not supported by reliable facts.   It is well known that SSA has “encouraged” ALJs to dispose of between 500 and 700 cases per year.  In fact, the NPRM states that, we expect that ALJs will need to process at least 500 cases per year in order to meet our goals for 2013.”  However, these numbers are not necessarily based on what a diligent, professional ALJ would produce.  These numbers are just projections of what some people think are necessary to reduce the backlog over time.  But ALJs are not factory workers building widgets.  They are supposed to be the providers of due process under a somewhat convoluted regulatory framework.  In order for SSA to impose production standards, it must conduct a scientific-type study of what a reasonably prudent ALJ would be expected to produce while complying with mandates of the regulations, SSA rulings and applicable case law.


The NPRM quote above follows a discussion of a report from the SSA OIG which stated that if ALJs “processed 500 cases each and the remaining fully and partially available ALJs’ production remained constant, [we] would be able to stay

abreast of incoming hearing requests and make progress in reducing the

backlog.”  But the OIG report did not conduct any analysis of what would be a reasonable goal or quota for an ALJ.  In fact, the OIG report stated that such an analysis needed to be done by the SSA.  “SSA should document the performance accountability process, including methods to establish a reasonable production goal”. OIG Report No.  A-07-07-17072 (Feb., 2008). To my knowledge, SSA has not complied with this recommendation.  The NPRM states that SSA “anticipate[s] exercising this

authority only in those situations where productivity is below what we need to

meet our goal to drive down the backlog.”  This comment certainly makes it appear that the so-called production standard is related only to what is necessary to drive down the backlog and not to what is reasonable.

Interestingly, SSA lost its production-based disciplinary case against ALJ Robert Goodman because it used the arbitrary “average production” number as the standard for what is a reasonable level of production for an ALJ.  According to the MSPB, “the agency’s entire case rested upon case production statistics which compared [Goodman’s] case disposition rate with the average case disposition rate of other agency ALJs, and that the agency had failed to establish that these comparative statistics were a valid measurement of reasonable productivity.” Social Security Administration v. Goodman, M.S.P.B. Docket No. HQ7521821005ADD (Apr. 2, 1987).  Apparently, SSA is prepared to make the same mistake all over again.  Obviously, the mere fact that 500 or more cases per ALJ are necessary to reduce the backlog is not a reasonable production standard based on a scientific study of what could be expected of a reasonably prudent ALJ following the mandates of applicable law.
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The agency has created its own monster by pressuring ALJs to produce in the non-adversarial  disability system.  It is well-known that as long as an ALJ “pays” a case, he can take as many shortcuts as he wants. There is no one to appeal a favorable decision, and the Appeals Council’s “own motion” review procedure is basically non-existent.  An ALJ can simply pay a case without even looking at the evidence, without holding a hearing, and without even reading the decision, if he wants to shirk his obligations.  The SSA’a non-adversarial system has been called an “almost comically lopsided setting” by researchers from MIT.  D. Autor  & M. Duggan, The Growth in the Social Security Disability Rolls: A Fiscal Crisis Unfolding,  M.I.T. Dept. Econ.,Working Papers Series No. 06-23, at pg. 31 (2006).


Moreover, there is a well-worn rumor in SSA that if an ALJ wants to transfer by way of an appointment as a hearing office chief judge (HOCALJ), he needs to maintain high production numbers because this is the first thing that the agency looks at in making the appointment.  It appears that – for whatever reason – some ALJs are happy to “pay down the backlog” in an effort to look “productive.”  Consider the former HOCALJ from Iowa, who I understand is now deceased, but who was about to be indicted for his shaninigans. It was from this state of facts that the agency almost disciplined some agency attorneys for their involvement in the situation.  This ALJ disposed of 1,295 cases in 2001.


Then there is the judge from Harrisburg who disposed of 2,394 cases in 2005 and a whopping 2,576 cases in 2007.  According to the report of ALJ dispositions for 2005 that I received pursuant to the FOIA, his unfavorable rate in 2005 was 3.34%.  There was a judge in Puerto Rico who disposed of 710 cases in 2005 with an unfavorable rate of 0.56% - less than 1%!   Another “productive” judge from Oklahoma disposed of 835 cases in 2007 with an unfavorable rate of 2%. (The 2007 numbers are from the database published by the Oregonian newspaper based on SSA data, recently made available online).


I do not know any of the foregoing judges; nor do I have personal knowledge of their work habits. My comments are based solely on a consideration of their “numbers.”  However, as an experienced ALJ who has heard over 5,000 disability cases, seeing these high rates of production, and correspondingly low rate of denials, raises some serious questions in my mind.  Of course, the problem with numbers like these is that they skew the average and put the judges who deny more case at a serious disadvantage.  This leads to my next point.


The proposed regulation has the potential to interfere with ALJs’ independence.  Hopefully, SSA wants independent ALJs who will decide cases in 
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accordance with the law and the facts, free from agency pressure to decide the case in any particular manner. The NPRM states that, “The agency’s responsibility to set the time and place of the hearing in no way interferes with the well-respected role of

the ALJs to hear and decide cases.”  This is not true, in my opinion.


It is an axiom that it is much harder to deny a case than to “pay” a case.  An ALJ does not have to even hold a hearing if he is going to issue a fully favorable decision.  But, if a judge is going to deny a case, he needs to hold a full hearing, covering all the various areas that are detailed in the regulations,  provide detailed instructions to the decision-writer, and proof-read and edit a lengthy decision (that may have been written by an unqualified paralegal).


The 2005 data for ALJs show a number of judges who deny a large percentage of the cases they hear and who have a relatively low number of dispositions. Some examples – a Florida ALJ who denied 47%  of cases with 272 dispositions; an Ohio ALJ who denied 39%  of cases  with 310 dispositions; a California ALJ who denied 48% of cases with 322 dispositions; and a Georgia ALJ who denied 39% of cases, with 211 dispositions.  All of these judges disposed of well below the 500 case quota which is under consideration.  But they may very well be hard working and conscientious.  If the agency tries to force these judges to decide at least 500 cases, and assuming they are hard working, then the only way they could meet the agency’s quota would be to “pay” more cases or work many more hours.  In other words, these judges will be forced to pay cases they feel should be denied just to keep pace with the quota.  This scenario would involve an undue interference with these judges’ decisional independence, contrary to the agency’s assertions.


The proposed regulation is vague and, as a consequence, fails to provide proper notice to ALJs as to what is expected of them and the mechanisms for the rule’s application.  This too presents a potential for interference with judges’ decisional independence and due process to the claimants.  Assume the agency decides to set 50 cases assigned to Judge A for hearings in the month of June, 2009.  What would happen if Judge A said, “I am only ready to take 30 of those cases to a hearing that month. I want the other 20 postponed.”?  Would the agency refuse to postpone them, or would it postpone them and then discipline Judge A?  If a judge were forced to take a case to hearing that he is not ready to hear, this would certainly constitute an interference with this judge’s decisional independence.  Moreover, when the documentary evidence contains entries that are damaging to the claimant’s case, the ALJ  should confront the claimant with this evidence and give the claimant an opportunity to dispute the entry or offer an explanation. For example, if the medical records contain 
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entries where the claimant supposedly said that, with her medications, she is pain free, the claimant should be offered a chance to dispute whether these comments were made, or to explain the circumstances surrounding the comments.  If an ALJ takes a case to hearing where he has not carefully reviewed the record before the hearing, he would not be able to conduct such a question and answer scenario with the claimant. This presents problems for “due process.”


On a last note, I would like to add that, if the agency goes forward with this regulatory change, it needs to ensure that cases are randomly and equitably assigned to the ALJs. Stories abound about HOCALJs who skim the easy cases, the on-the-record cases, and the dismissals so they will look productive.  Moreover, in my office, it appears that certain cases ( typically the more difficult and time-consuming cases) are steered to certain ALJs because it is felt they will spend the time on these cases necessary to do justice.  SSA needs to ensure fairness in the assignment of cases.


Thank you for considering my comments.








Sincerely,








Kevin F. Foley

