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UNITED STATES DEPARTMENT OF TRANSPORTATION

OFFICE OF HEARINGS

WASHINGTON, D.C.
_________________________________________________
IN THE MATTER OF

MORNING FIRST DELIVERY, INC.

(RESPONDENT)

DOCKET NO. FMCSA-2008-0090
(Federal Motor Carrier Safety Administration)
     

________________________________________________________
SECOND REQUEST FOR PRODUCTION OF DOCUMENTS

TO:

FEDERAL MOTOR CARRIER SAFETY ADMIN.
FROM: 
MORNING FIRST DELIVERY, INC.

Pursuant to 49 CFR §386.43 of the Rules of Practice, you are requested to produce the following documents to Respondent’s counsel at 315 Sea Moss Lane, Ponte Vedra Beach, FL 32082.  
1. All documents that FMCSA has developed and implemented to comply with President Clinton’s signed Executive Order 13166 dated August 11, 2000, entitled “Improving Access to Services for Persons with Limited English Proficiency.” 
2. All documents that FMCSA has developed and implemented to comply with Department of Justices’ Limited English Proficiency Guidance to Federal Departments and Agencies on August 11, 2000 and June 18, 2002.

3. All documents that FMCSA has developed and implemented to comply with Department of Transportation’s Notice of Guidance concerning services and policies by recipients of federal financial assistance dated December 14, 2005.

4. All Title VI reviews, inspections, and reports conducted by the Department of Transportation and/or FMCSA of its state recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia that documents compliance with the  “Limited English Proficient (LEP)” guidance materials and Title VI requirements in 2005, 2006, 2007, and 2008.
5. Assurance documents executed by the States of Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia who receive Federal financial assistance from the Department of Transportation and/or the FMCSA certifying compliance with Title VI requirements for 2005, 2006, 2007, and 2008.
6. All studies, reports, documents that prove or disprove that non-English speaking or limited English proficient (LEP) persons pose a greater highway safety risk than English speakers. 

7. All documents and background materials, including e-mails and electronic communications relied upon by Mr. William Quade and his staff for preparation and issuance of the July 20, 2007 guidance materials for enforcement of English language proficiency under 49 CFR §391.11(b)(2).
8. All documents, rules, interpretations, directives, orders, or FOTM guidance that sets forth the FMCSA’s non-discriminatory criteria for federal and/or state investigators to follow to objectively determine compliance with 49 CFR §391.11(b)(2).

9. All documents, reports, staff notes, briefing papers, e-mail and any other electronic communications that identifies FMCSA’s enforcement criteria and safeguards implemented to prevent arbitrary and/or subjective enforcement by federal or state motor investigators of either 49 CFR §391.11(b)(2) or CVSA’s out-of-service criteria for English language proficiency, which would be contrary to Title VI of the Civil Rights Act of 1964.
10. All documents that prove CVSA’s out-of-service criteria for English language proficiency is compatible with the requirements of 49 CFR §391.11(b)(2), particularly for Asian and Pacific Islander limited English proficient drivers. 
11. All documents that address how FMCSA will ensure that Asian limited English proficient persons engaged in interstate transportation of property by motor vehicle are not denied benefits that result in discrimination based on national origin in violation of Title VI.

12. All documents, regulations, interpretations, policies, and FOTM guidance materials that directly support Investigator Keith Smith’s conclusion that Driver Lin Nuihua was prohibited from driving a commercial motor vehicle in interstate commerce after being placed out-of-service under 49 CFR 391.11(b)(2) until he is able to read and speak the English language as set forth in the Notice of Claim letter.
13. All documents, notes, e-mails or other communications relied upon by Investigator Smith to verify the accuracy and validity of the out-of-service orders issued to Driver Lin Nuihua on 4/26/07, 6/18/07, and 8/13/07 by state roadside investigators for being unable to read and/or speak the English language as set for in Violation 2, Charge #1 of the Notice of Claim.
14. All documents, plans, strategies, guidelines, publications of the Department and FMCSA and its grant recipients in the states of States of Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia for 2005, 2006, 2007, and 2008 that set forth their reasonable steps to provide meaningful opportunity and benefits for Asian limited English proficient individuals to participate in its transportation programs and activities in compliance with Title VI requirements, E. O. Order 13166, E. O. Order 13216, and DOJ/DOT guidance materials.
15. All documents that show State by State allocations of MCSAP financial assistance for fiscal or calendar years 2005, 2006, 2007, 2008 and any other federal financial assistance specifically provided to the States of Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia also for fiscal or calendar years 2005, 2006, 2007, and 2008.

16. All pictograms, symbol signs, pictures, graphs, or other non-verbal aids produced by the Department, FMCSA, and its State recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia for Asian and Pacific Islanders with limited English proficiency who are participating (or want to participate) in programs and activities of the Department and FMCSA in 2005, 2006, 2007, and 2008. 

17. All documents showing oral (interpretation) and written (translation) services of the Department, FMCSA and its State recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia for Asian and Pacific Islanders with limited English proficiency who are participating (or want to participate) in programs and activities of the Department and FMCSA in 2005, 2006, 2007, and 2008. 

18. All documents translated or interpreted by the Department, FMCSA, and its State recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia into Asian and Pacific Islander languages to assist those limited English proficient individuals more fully participate in the Departments/FMCSA programs and activities.

19. All documents that set forth the safeguards and steps taken by the Department, FMCSA, and its State recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia to avoid subjective, arbitrary enforcement by federal and state investigators against Asian and Pacific Islander individuals with limited English proficiency during 2005, 2006, 2007, and 2008 in compliance with Title VI requirements and implementing regulations.
20. All FMCSA’s plans and implementing programs developed to improve access to its federally conducted program and activities by Asian and Pacific Islander individuals and companies who have limited English proficiency for 2005, 2006, 2007, and 2008.

21. All documents that describe the steps taken by the Department, FMCSA and its State recipients Mississippi, Missouri, North Carolina, Georgia, South Carolina, Tennessee, Virginia and West Virginia and the results achieved to ensure that federal and state enforcement officials, including specifically roadside inspectors, fully understand and correctly implement guidance information provided to determine English language proficiency among Asian and Pacific Islander interstate CMV drivers in 2005, 2006, 2007, and 2008.
22. All documents, rules, policies, directives, Orders, FOTM guidance materials that Investigator Smith relied upon to conclude that Driver Lin Nuihua was a disqualified driver for being unable to read and/or speak the English language as set forth in Violation 2, Charge #1 of the Notice of Claim dated January 15, 2008.
Respectfully requested this 2nd day of September 2008.
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___________________________________

James E. Scapellato

Attorney for Respondent
843-224-6376 (Mobile)
scap@scapgroup.com
CERTIFICATE OF SERVICE
(Docket No. FMCSA-2208-0090)

Deborah A. Stanziano, Esq.



Electronic Copy 

Trial Attorney





and U.S. Mail
Federal Motor Carrier Safety Administration



Southern Service Center

1800 Century Boulevard, Suite 1700

Atlanta, GA  30345
(404) 327-7375 (Office)

(404) 327- 7359

deborah.stanziano@dot.gov
Served this 2nd day of September 2008.
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_________________________________

James E. Scapellato

Attorney for Respondent

