Comments relating to CMS-1403-FC

The following are comments from a healthcare professional with over 20 years of direct patient care experience in the delivery of home oxygen therapy.

The proposed oxygen rules as stated will place profound burdens on Medicare beneficiaries (patients), suppliers and increased costs in the form of cost shifts to the part A benefit and state Medicaid funds for long term care and ultimately taxpayers.  

Medicare beneficiaries will find it difficult if not impossible to find quality oxygen services post cap.  Most Medicare patients are elderly, disabled and often times unable or unwilling to perform the regular routing maintenance tasks that are required in order for oxygen equipment to last up to 5 years. This is why quality medical equipment suppliers have licensed clinicians perform care planning and routine follow-up visits to a patient in order to assure that they are compliantly utilizing the equipment and that it is being properly maintained.  These service visits in most quality accredited companies are performed based on the individual patient’s needs and according to the plan of service that is required as part of any accredited suppliers service.  Based on the accrediting body standards most patients are seen no less than quarterly with many being seen as often as weekly. CMS mandated accreditation for all DME suppliers by September 30, 2009.  This means that this will be the standard for all DME’s in the near future.  

Suppliers simply cannot afford to provide these levels of service to Medicare oxygen patients for free.  The result of the rules will mean that many small suppliers will simply have to close their doors.  Who then will be taking care of the capped Medicare oxygen patients from the suppliers that go out of business?  CMS is already threatening to revoke provider numbers from suppliers that do not comply with the new rules; what happens to those companies patients once the supplier number is revoked?  No other supplier will be willing to provide any services to a near capped or capped patient for free!  Allowable prices for DME are the same for all suppliers in a given geographic area.  For this reason the only way suppliers could set themselves apart from the competition was to provide excellent customer service in order to keep the beneficiary from choosing another provider. Now that there will be no reimbursement post cap, there is no incentive to provide good customer service because the patient is unable to choose another provider and no other provider would be willing to accept them if they were able to choose one.  It is impossible to mandate good service through regulation.  The only reasons people choose one product, in this case a DME supplier, over another, are price and quality; if both of these are taken out of the equation the patient will be the one to suffer.

There will be a tremendous cost shift to other sectors of healthcare as a result of the oxygen cap and subsequent rules being place upon oxygen suppliers.  For example, if a capped oxygen patient moves to another state and then is admitted to the hospital for an exacerbation of their COPD, the original oxygen supplier is responsible for arranging the oxygen.  As is often the case the patient will need to be discharged home on oxygen.  Normally, the hospital contacts either the patients DME Company or a new supplier to bring oxygen to the hospital for the transport home on the day of discharge.  Under the new rules no local supplier will be willing to accept the patient.  Even though the original provider is responsible under the proposed rules, that provider is hundreds or thousands of miles away.  The patient will have to sit and take up several days of hospitalization until oxygen can be arranged.  Who is going to pay for that hospital stay?  In many cases it may be impossible to find a provider in time and the hospital will instead discharge the patient to a long-term care facility.  Who is going to pay for that?  The patient will most likely have to go by ambulance since no supplier is around to bring transport oxygen to the patient in the hospital.  Who is going to pay for the ambulance ride?  Additionally, since patients will be seen less often in the home by a clinician working for a quality accredited HME company, there will be an increase in ER visits, exacerbations due to lack of monitoring, hospitalizations due to infections procured because no one was around to remind or assist the patient in cleaning their concentrator filters or to change out and clean the humidifier on the oxygen equipment.

Once a patient’s oxygen equipment has been capped and no additional payment is made to the oxygen supplier, those oxygen suppliers are no longer going to provide after hours services to patients with equipment malfunctions.  This is an industry service standard now.  This service is considered included as part of the monthly rental fee paid.  In the very near future it will no longer be a provided service as there will be no incentive for good quality service to keep the customer from changing suppliers.  These patients will be instructed to call 911 and most likely have to go to the emergency room and possibly be admitted to the hospital while the provider has the malfunctioning equipment sent off to be repaired.  Remember, according to the rules the supplier is not allowed to switch out the equipment and there is no provision to pay for loaner equipment.  In the past the supplier would have simply taken the patient another oxygen machine at the time of the call, regardless of the time of day or night.  No incentive exists for the supplier to do this, and not only is the supplier not required to do so, according to the rules the supplier is not allowed to just switch out the equipment to a functional unit!  This is just bad policy that will ultimately be paid for with far greater dollars in the form of a cost shift to other sectors of the healthcare system.

Another area that has not been considered is with regards to disaster service.  When an oxygen patient is actively being reimbursed, the DME supplier under accreditation rules must provide disaster assistance to that patient.  The type of disasters vary according to the part of the country, however, in most all cases a visit is required to the patients home in order to provide them with emergency back up equipment until the end of the disaster.  Capped oxygen patients will simply fall through the cracks and be told to contact emergency services in order to obtain oxygen.  This could occur due to issues such as something as small as a localized power failure.  Emergency services are expensive and during a true disaster are generally already over extended.  Ultimately the costs of these services no longer being available will result in even greater costs to other government programs or agencies.

Another provision in the proposed oxygen rules is regarding the payment of a service and maintenance fee to actually go and check the patient’s equipment for functionality after having been capped for 6 months.  There are a number of problems with this part of the proposed rule.  First, the amount of time allotted to perform the service does not adequately reflect the actual time that will in most cases be required to perform such a service.  Secondly, the reimbursement for the time is inadequate to compensate the level of a clinician to see the patient.  The frequency of the visit needs to be increased in order to head off potential problems and ensure that the patient is properly using the equipment and performing the required maintenance and supply changes. Additionally, provisions need to be added to reimburse for disposable supplies delivered during the visit.  Failure to address the above mentioned issues will surely result in increased oxygen patient hospitalizations and emergency room visits.  

An unintended consequence of not paying enough for service and maintenance of oxygen equipment will be that the dealer will simply have no incentive to send a technician out to check a piece of equipment that they may find to require extensive repairs.  In this case the supplier would not want to potentially find that the client is only receiving room air at the end of the nasal cannula because of a sieve bed failure.  The supplier does not want to be on the hook for paying for the repair, so it is better not to even find out that the equipment if malfunctioning.  At current rates the amount being paid would not even cover our labor cost to send a trained technician to the patients home.  Many suppliers do not intend to send technicians out to check the patient’s equipment after the equipment has been capped for 6 months.  Suppliers simply do not feel there is enough reimbursement to cover their costs to send a technician to perform these checks, particularly if they know they will not be reimbursed for the repairs they will potentially find that need to be performed. 

I have no issue with the portion of the rules provision that states that the patient must actually be seen in the home in order for the DME supplier to be paid for the service and maintenance.  However, if you include such issues as preparation time prior to the visit in order to properly access the patient’s condition and supply needs, travel time to and from the patient’s home, the time to complete required paperwork upon performing the visit including care coordination with the patient’s physician, perform required manufacturers recommended maintenance, cleaning the unit, changing the supplies, performing a proper home assessment, performing a proper plan of service and visit note; 30 minutes is unacceptable.  I would submit that 1 hour would more adequately reflect the average time spent on each patient if you include these items.  

CMS needs to seriously reconsider the fact that no disposable supplies are reimbursable under the proposed rules.  This is just asking for numerous increased hospitalizations due to infections because the patient was not compliant in cleaning their humidifier bottles and replacing cannulas and tubing.  Suppliers are not going to offer to change supplies that they know they will not get reimbursed for.  If the supplier is able to bill something for these required supplies, it at least provides some incentive to continue to provide good customer service to the patient post cap.  Lastly, the rules as currently stated do not set forth any acceptable amounts or quantities of supplies that fulfill the suppliers obligation under the rules or provide guidance as to the evidence that the supplier must present that they are indeed fulfilling the requirements. CMS needs to provide objective guidance to the supplier as to what is medically necessary and what might be considered convenience supplies (ex: oxy-ears).  Disposables were never factored into a suppliers buying decisions three years ago when many patients were set up under the DRA 2005 regulations.  The decision not to pay for disposable supplies is not only unfair; it would be irresponsible.  Again the cost will be shifted to other areas because of increased hospitalizations due to infections.

Not all patient home visits are performed by a licensed clinician such as a respiratory therapist.  This means that some patients, usually more independent patients, are seen by a technician only trained in checking the actual equipment and in changing supplies.  It makes sense that suppliers offering a higher level of care by sending out clinicians should be reimbursed for that higher level of care.  These patients’ outcomes will likely be far better if they are seen by a qualified individual.  I suggest that a code or modifier be put into place that would reimburse the supplier a higher rate if the patient is actually seen by a properly licensed clinician and there is documentation in the form of signed & dated patient progress notes and a visit or delivery sheet signed by the patient for a clinical visit.  This visit could only be reimbursable by Medicare if the physician had signed an order for a clinical assessment and proper care coordination follow-up with the patient and physician were actually documented.  Filing this clinical visit would require the KX modifier in order to be reimbursed.  I suggest that a quarterly visit would be acceptable for these clinical visits in most circumstances.  The types of measurements that could be made for example, would be to assist the physician in ascertaining if the current frequency of use on oxygen prescription was adequate, whether or not the patient might need to be discharged from service because the oxygen therapy was not therapeutic, or simply determining that the patient needs to have the type of equipment or liter flow modified to achieve optimal results.  If the DME supplier had the ability to bill for this higher level of service for the patients that most needed it, it would give the supplier the incentive to maintain their patients and provide quality service in order to keep them for transitioning to another supplier.  Additionally, it would raise the bar as to what constitutes an acceptable level of service.

The proposed rules holds the DME supplier responsible for all repairs the equipment requires for the 5-year useful life of the equipment.  There are several problems with this part of the proposal.  First, CMS contends that the equipment has a useful life of 5 years.  I think you will find that most dealers will only agree with this contention if you add the caveat that the equipment is serviced regularly and that the patient is doing their share for cleaning the equipment and cleaning the filters weekly.  Second, CMS believes that the fact that the dealer retains ownership of the equipment offsets the fact that the dealer will be responsible for the repairs.  Again if you ask most dealers, they will tell you that due to human factors, such as pests (roaches), cigarette smoke, pet hair and urine, and general sanitation most equipment that comes back in from a customer after having been in continuous use on a patient for 3 to 4 years is no longer sanitary to be placed on another client and is simply discarded at that time.  Our company policy is to discard any equipment we “would not put out on our grandmother”.  This means that in some instances we have to discard equipment that only has one year worth of use when it is picked up from a client that smokes or has pets.  We simply cannot place an unsanitary piece of equipment out on another client.  In fact, almost every dealer that I have spoken with was very upset with the provisions placed in MIPPA that allowed the dealer to retain ownership of capped equipment.  Simply put the dealer did not want the liability.  That being said, if an individual leases a car from a dealership, the leasee is still responsible for paying for the repairs such as oil changes, brake jobs or major engine problems.  Not the dealer that leased them the car.  Why then is the DME supplier on the hook for these repairs?  I realize that the CMS contention is that this was front-loaded in the price of the oxygen equipment, however, that being said the allowable for that equipment has shrunk substantially since the DRA 2005 was passed.  Furthermore, it should have been stated then what the dealer would be responsible for post cap.  It is simply not fair to retroactively say “well that was included with the price you were paid”.  That would be like aforementioned car buyer on the day of the last payment making up the warranty and service agreement with the dealership and telling them that they were required to make any and all repairs to the equipment regardless of the fact that the car owner never changed the engine oil.  It is simply not fair, nor would the car dealer agree to such terms. Additionally, CMS has repeatedly stated that the acquisition costs for oxygen equipment is only about $587 according to the OIG report.  This information simply does not take into account the acquisition costs of other support modalities commonly provided to Medicare oxygen patients.  Nor does it take into account company overhead.  Most oxygen patients usually are provided in home 24-hour service and routine service checks at no additional charge. The wholesale acquisition costs for many of the portable systems cost in excess of $3000.  Yet this is never mentioned.  Many patients have multiple portable systems including conserving devices, cylinder racks, back-up systems (as required by accrediting bodies) education materials, and warning signage.  Suppliers often times are required to travel to a clients home for both routine and recurring visits to resolve problems due to patient dementia, fatigue or neglect.   Numerous other expenses and overhead expense are associated with the average oxygen patient’s care that are simply not being considered such as the costs associated with billing, collections, delivery vehicles, fuel, employee education, accreditation, and state licensure to name a few.  These factors must also be considered in addition to the simple equipment acquisition costs.  The cost of billing alone accounts for a huge percentage of salary dollars for most DME suppliers.  In most DME businesses the ratio of administrative personnel to actual patient caregivers is about 6:1.  Is there something wrong with this picture?  

One last comment is in regards to the fact that a dealer is required to continue to service or arrange service for a patient even if the patient moves out of the area.  CMS is requiring all suppliers to be accredited in 2009.  Accrediting bodies require that suppliers define their service areas and not to accept or continue to service patients that do not live within those areas.  In some instances this is requiring a DME supplier to break the law.  This in itself is a violation of supplier standard #1 which requires that suppliers adhere to all local, state and federal laws and accrediting body standards.  If a patient resides in one state and moves across the country to another state, that supplier would have to be licensed in that state to provide the patient with oxygen.  Since the rule only allows the provider that was paid the 36th month can bill for portable contents, this responsibility cannot be transferred to another provider.  The billing provider would have to be licensed in the state that the client now lives.  However, most states will not issue a license to a company that does not have a physical site in that state.  Therefore, no license can be obtained.  The supplier is clearly between a rock and a hard place.  Regardless of what the supplier does they would be violating a law.  It is unfair to place any business entity into a position where they will be forced to violate the law.

