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750 First Street, N.E.



Washington, D.C. 20002

October 17, 2008

Ms. Suzanne M. Te Beau, Chief Counsel

Federal Motor Carrier Safety Administration

U.S. Department of Transportation

West Building

1200 New Jersey Avenue, S.E.

Washington, D.C. 20590

Dear Ms. Te Beau,


I am sure you are aware of the importance of the Federal Motor Carrier Safety Administration’s (FMCSA) public rulemaking responsibilities under the Administrative Procedures Act (APA), and the need for transparency and compliance with due process requirements in executing legal duties involved in informal rulemaking.  I am writing to bring to your attention the fact that the FMCSA has seriously departed from appropriate and legal procedures in withholding from the agency public docket a comment filed in response to specific applications for vision exemptions.  


On June 20, 2008, FMCSA published notice of receipt of vision exemption applications from 68 individuals, 73 FR 48273 (Docket No. FMCSA-2008-0106).  In granting two-year exemptions for 67 of the applicants, FMCSA stated that the agency “received a public comment challenging the validity of Mr. James W. Lappan’s and Mr. Charles S. Hoffman’s reported CMV [commercial motor vehicle] driving experience and other information submitted in their application [sic].”  Notice of Final Disposition, 73 FR 48273 (Aug. 18, 2008).  The public comment disputing the factual basis of the two applications was never posted for public review in docket FMCSA-2008-0106.  The interested public had no opportunity to read the comment or review the information submitted to the agency as part of the public record.  FMCSA withheld the comment in clear violation of APA informal rulemaking procedures.


Advocates for Highway and Auto Safety filed comments with docket FMCSA-2008-0106 on July 21, 2008 (FMCSA-2008-0106-0005 posted on July 22, 2008) unaware that a public comment challenging the factual information contained in the two applications had been received by the agency.  In failing to post the public comment, FMCSA not only violated administrative process and procedures, but withheld information from the public to which the public is legally entitled to review as part of the rulemaking process.  Notably, in  previous instances in which countervailing factual information was submitted regarding an application for exemption, the agency published the comments in the docket and made that critical information available to the public.
  This is not a closed or private process in which the agency has privileged access to critical factual information.  In the past, the agency has not treated the process in such a non-transparent manner.  There is no basis in law for FMCSA to withhold from publication a public comment responding to the agency’s request for specific information.  

The FMCSA’s request for comments makes clear that all comments are to be published in the electronic docket and that “[a]nyone may search the electronic form of all comments received into any of our dockets . . .”   73 FR 35194 (emphasis added).  Further, the agency specifically states that “[c]omments will be available for examination in the docket” and that “FMCSA will also continue to file, in the public docket, relevant information that becomes available after the comment closing date.”  Id. at 35201.  There is no legal or logical reason for the agency to withhold the public comment containing critical information that the agency received with regard to docket FMCSA-2008-0106.

Finally, after reviewing the notice of disposition, Advocates filed a comment to the FMCSA docket alerting the agency to the fact that the public comment containing the information about the two applications had not been posted in the electronic docket.
  To date, FMCSA has neither responded to the comment filed by Advocates on September 16, 2008, nor filed the public comment containing the information about the two applications in the electronic docket.

This is a serious breach of the FMCSA’s public rulemaking responsibilities.  Advocates requests that you investigate this matter and correct any procedures that led to this violation of law and the public trust.  I would appreciate your providing Advocates with information regarding the reason why the public comment submitted to the public docket has been withheld from the public, and any corrective action you plan to take to ensure that this does not happen again.  Should you wish to discuss the matter, please contact me at Advocates, at 202-408-1711 or by e-mail at hjasny@saferoads.org.

Sincerely,

_____________

Henry Jasny

General Counsel



Cc:  
John H. Hill, Administrator




Federal Motor Carrier Safety Administration




U.S. DOT Docket No. FMCSA-2008-0160

� See e.g., comments filed by the United Parcel Service (UPS) dated Dec. 4, 2000, filed in docket number FMCSA-2000-7918-3.


� “Comment filed on behalf of Advocates for Highway and Auto Safey. In the notice announcing the final disposition for this docket, 73 FR 48273 (Aug. 18, 2008), FMCSA states that the agency received a "public comment challenging the validity" of two applications, one of which is pending further investigation. �However, the electronic docket does not include a public comment that includes information challenging the applications of Mr. Huffman and Mr. Lappan. It appears that the "public comment" has been withheld or removed from the docket. Advocates objects to FMCSA witholding public comments from the �record. The information submitted as a public comment should be available for public review.”  Comment of Advocates for Highway and Auto Safety filed with docket FMCSA-2008-0106, dated September 16, 2008 (FMCSA-2008-0106-0007 posted on Sept. 17, 2008).


 





