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August 18, 2008

Mr. John Blum, Acting General Counsel

Executive Office for Immigration Review

5107 Leesburg Pike, Suite 2600

Falls Church, VA 22041

Re: 
EOIR Docket No. 159P
Dear Mr. Blum:

On behalf of Massachusetts Law Reform Institute, I hereby submit the following comments in response to the proposed rule on Board of Immigration Appeals: Affirmance Without Opinion, Referral for Panel Review, and Publication of Decisions as Precedents, 73 Fed. Reg., No. 118, pages 34654-34663 (June 18, 2008).

MLRI is a nonprofit organization that works extensively with low-income immigrants, asylees and refugees who seek to regularize their status in the U.S. in order to stabilize their lives economically and otherwise. Throughout the years, we have submitted amicus curiae briefs to the U.S. Court of Appeals for the First Circuit in many cases – often in collaboration with partner organizations throughout this circuit and nationally and we were among the amici in several First Circuit cases implicated by the AWO regulation that is the subject of this proposed rule-making. These cases included El Moraghy v. Ashcroft, 318 F.3d 365 (1st Cir. 2003) and Haoud v. Ashcroft, 350 F.3d 201 (1st Cir. 2003), both of which resulted in remands following inappropriate utilization of the AWO procedure.
1. Expansion of Board authority to decline to apply AWO procedures. 

We commend the goal, expressed in the prefatory background commentary on the proposed rule, to expand Board authority to permit Board members to decline to apply the AWO procedure when an “immigration judge’s decision would otherwise meet the criteria for AWO, but the immigration judge exhibited inappropriate conduct at the hearing or made intemperate remarks.”  While the rule may help allay some of the criticisms that have led federal courts to reverse and remand BIA decisions for failing to address such misconduct, we respectfully suggest that the stated regulatory goal could be achieved more effectively by including express language in the rule that mandates rather than simply authorizes Board members to decline to apply the AWO procedures in such circumstances. 

2. Reviewability Issues.
We have grave concerns with certain troubling aspects of the proposed rule in seeking to curtail federal court review of BIA misapplication of AWO procedures, particularly in circumstances such as those reflected in First Circuit decisions like Haoud and El Moraghy, among other cases. Even if it were permissible for an administrative agency to seek to limit the exercise of judicial review authority delegated to Congress or reserved for the judicial branch under the Constitution, the Board should retreat from all aspects of the proposed rule that have such effect. 
To begin with, neither the proposed rule’s designation of the AWO authority as “discretionary” [in subsection1003.1(e)(4)] nor the stated explanation for this designation as an internal tool for “efficient case management” will insulate BIA failure to apply the AWO criteria in unfair circumstances from federal court review in the First Circuit in the future under the circuit precedent. In Haoud, the court reiterated the long-standing doctrine that an agency must follow its own regulations and determined that the Board could not, consistent with its regulations, affirm without opinion and without explaining which AWO criteria it had applied and how in light of a new, potentially controlling Board decision that had been issued while the alien’s appeal was pending. The court also rejected government arguments that overall agency “discretion” precluded review and clearly ruled that regulatory criteria provided the legal standard against which agency compliance must be tested. Moreover, to the extent that the Accardi doctrine that agencies must follow their regulations is rooted in the “rule of law” or the Constitutional structure of a “government of laws, not of men” [see U.S v. Nixon, 94 S.Ct. 3090, 3101-02 (1974) and Zuni Public Schools Dist. No. 89 v. Department of Education 127 S.Ct. 1534, 1557 (2007), (Scalia dissenting in part)], courts will always have power to review an agency failure to follow regulations, even if the regulations offer greater procedural protections than the Due Process Clause might require. See Nelson v. INS, 232 F.3d 258, 262 (1st Cir. 2000). For similar reasons, the reviewability changes sought by this proposed rule cannot insulate other flawed reasoning decisions, such as those in El Moraghy, from essential judicial review. Thus, for example, where an immigration judge failed to address past persecution, making the reasoning faulty, the First Circuit remanded because neither the judge nor the BIA had provided a ruling that would remedy the inadequacies of the reasoning; in so doing, the court plainly signaled to the BIA without directly addressing the misuse of AWO criteria that where the reasoning proffered by an IJ is faulty, BIA affirmance should be based on an alternative and articulated basis rather than a streamlined (i.e. AWO) procedure: the Board should “state it or risk remand.”  
3. Other Issues
We heartily endorse the thoughtful, comprehensive comments submitted by the
American Immigration Law Foundation and the American Immigration Lawyers Association regarding the proposed rule. Rather than repeat or summarize them, we incorporate them here by reference.

Thank you for your consideration.


Sincerely,


Iris Gomez

Staff Attorney and Director, Immigrants Protection Project
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