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                    June 2, 2008

Daniel R. Levinson

Office of Inspector General, Department of Health and Human Services

Room 5246 Cohen Building

330 Independence Ave, SW.

Washington DC, 20201

RE: OIG-126-PN


Dear Mr. Levinson,

The American Medical Directors Association (AMDA) appreciates the opportunity to comment on the Office of Inspector General’s (OIG) Rule regarding Draft OIG Supplemental Compliance Program Guidance for Nursing Facilities.

AMDA represents more than 7,000 medical directors, attending physicians, and others who practice in nursing facilities. On average, AMDA physicians see 100 nursing facility patients per month (which constituted approximately 8.5 million visits in 2000 or 42 percent of the total number of nursing facility visits that year). AMDA physicians also care for patients in other venues in the long term care continuum, which includes home health care, assisted living settings, hospice and other sites of care for the frail elderly. The majority of members (59 percent) also maintain a private practice outside of their long term care responsibilities.

AMDA previously submitted comments on the December 18, 1998, Solicitation Notice Seeking Information and Recommendations for Developing Formal Guidance for Nursing Facilities (63 FR 70137) as well as the January 24, 2008, Solicitation of Information and Recommendations for Revising the Compliance Program Guidance for Nursing Facilities.

AMDA applauds the OIG for recognizing the need for a collaborative approach between the physician and other practitioners in the development of the resident’s care plan process.  AMDA members are concerned, however, that the OIG is misguided in its perception of attending physician involvement in the care plan process meetings. Our comments reflect these concerns.

Comprehensive Resident Care Plans

The OIG identifies attending physician involvement in resident care as a potential risk area related to care plans. In particular page 20685 states that to fulfill attending physician’s requirements to be involved in resident’s care plan, “facilities should develop processes to ensure physician involvement

in resident care, including regular resident visits that involve a meaningful evaluation of the resident.”  

AMDA Position: AMDA members support the collaborative approach as noted in footnote 47 of the proposed rule. AMDA members suggest that the term “meaningful evaluation” be described as the purpose of the clinical visit and is identifiable in the documentation required for evaluation and management (E&M) visit codes. Typically the attending physician develops processes that assure their involvement. These can and do include reviewing care plans, involvement in the quality and assurance committee, regulatory and medically necessary visits that include consulting with necessary staff, calls to others providing therapies and services to assure they are appropriate and meeting goals. Initial evaluations and ongoing monitoring of the resident is the responsibility of the physician. Nursing facilities can help by removing barriers that make the communication and activities noted above difficult (i.e., providing committee schedules and minutes, adopting protocols for sharing information). The medical director can be helpful by developing procedures and policies or bylaws that stipulate responsibilities of attending physicians as per AMDA’s statement on roles and responsibilities of the attending physician. 
Therapy Services

The OIG suggests that physicians attend care plan meetings to receive information on medically appropriate therapy services.
In particular, page 20688 of the proposed rule states:

“Some practices that may be beneficial [to ensure medically appropriate therapy services] include: requirements that therapy contractors provide complete and contemporaneous documentation of each resident’s services; regular and periodic reconciliation of the physician’s orders  and the services actually provided; interviews with the residents and family members to be sure services are delivered; and assessments of the continued medical necessity for services are delivered; and assessments of the continued medical necessity for services during resident care meetings at which the attending physician attends.”
AMDA Position: While AMDA members believe these practices are beneficial to residents’ care, members point out that the nature of attending physicians who practice in long-term care make it difficult to attend care plan meetings. Rather, attending physician are available for patient needs and as members of the care team are regularly informed regarding the information presented at the care plan meeting and incorporate therapy considerations into all evaluation and management decisions. AMDA’s White Paper on Determination and Documentation of Medicare Necessity in Long Term Care Facilities (attached) was developed to address these and other issues.
Thank you for the opportunity to comment on this proposed regulation. If you have any questions, please do not hesitate to contact me at 410-740-9743.
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