ATTACHMENT 5 TO FAR CASE 2007-018

LASER OCI CLAUSES

Note:  These comments are submitted by Susan E. McClain, Contracting Officer, Sylvia N. Small, Contracting Officer, Michael I. Mark, Counsel and Neil J. O’Connor, Aerospace Engineer in our personal capacity and are based upon our personal experiences at NASA Langley Research Center, Hampton, Va.  These comments represent our personal views and do not represent the views of NASA or NASA Langley Research Center.

OVERVIEW

Organizational Conflicts of Interest (OCI):
Given the nature of the services required by the statement of work for the BPA, a conflict of interest may arise as set forth in BPA Clause I “Organizational Conflicts of Interest (OCI)”.  Consequently, interested offerors are hereby advised that the BPA will include certain restrictions at Clause I and the modified clause NFS 1852.209-71, Limitation of Future Contracting, and NFS 1852.237-72, Access to Sensitive Information, in order to avoid potential or actual conflicts of interest.  Clause I  requires that the contractor disclose any conflicts arising due to the fact that the contractor performed work on the project that is the subject of the task order.  The Limitation of Future Contracting clause prohibits a successful offeror awarded a BPA from subsequently competing for work associated with the performance of task orders awarded to that offeror under the BPA.  The Access to Sensitive Information clause requires that successful offerors safeguard sensitive information, and limits the use of such information to the purposes of task orders under this BPA.  These clauses are included in the BPA provided at Exhibit A.  
Additionally, interested offerors shall submit an Organizational Conflict of Interest (OCI) Avoidance Plan with the quote for this effort.  The Plan shall be completed in accordance with the requirements of NFS 1852.237-72, Access to Sensitive Information, FAR Subpart 9.5, Organizational and Consultant Conflicts of Interest, and the requirements of this BPA.  The Plan will be evaluated as part of the basis for award, as set forth in Attachment 3, Evaluation Criteria. 

I.  Organizational Conflicts of Interest (OCI):
(a) Given the nature of the services required by the statement of work for this BPA, a conflict of interest may arise.  The nature of these conflicts may be one or more of the following:  (i) an unfair competitive advantage due to access to (A) other contractor’s confidential business information and/or other proprietary data, or (B) Government sensitive and nonpublic information, and (ii) Organizational Conflicts of Interest in the form of conflicting roles that might bias the contractor's judgment, such as: (A) the evaluation or assessment of the contractor's own work, (B) use of the contractor's evaluation, technical direction, systems analysis or systems engineering services by NASA in deciding on how to proceed with a particular project where such decision could potentially impact the contractor’s interests, and (C) work by the contractor leading directly and predictably to the preparation of specifications, requirements or performance work statements for future procurements where the contractor may have an interest in the award decision for the resulting work.  

(b) Prior to commencing work on any task order, the contractor shall take all actions necessary to carry out its responsibilities, as set forth in its Organizational Conflicts of Interest Avoidance Plan, to identify to the Contracting Officer whether it is doing business, or seeking to do business, with respect to the project identified in the task order (including, but not limited to, involvement with the design, development, production, inspection, evaluation or servicing of the subject of the task order under a separate government contract or subcontract). The contractor shall perform this analysis for subcontractors and consultants identified to work on the task order. The contractor shall also ensure that all personnel proposed to work on the task order have been trained with regard to their responsibilities concerning personal and organizational conflicts of interest.  
(c) The contractor shall not provide a quote on any task order without first disclosing all conflicts to the Contracting Officer arising from such task order (to include conflicts of any subcontractors and consultants), and providing a mitigation plan for the Contracting Officer’s approval where a conflict has been identified.  The contractor shall notify the Contracting Officer in writing within 3 business days upon receipt of request for quote (1 business day in the event that a quote is required within 2 business days).  The notification shall include an explanation of the conflict(s) of interest, the contractor’s proposed mitigation plan and the benefits and risks associated with acceptance of the plan.  The contractor may decide not to submit a quote any time it determines that a conflict of interest arises.  

NFS 1852.209-71 Limitation of Future Contracting (Dec 1988)

(a) The Contracting Officer has determined that this acquisition may give rise to a potential organizational conflict of interest. Accordingly, the attention of prospective offerors is invited to FAR Subpart 9.5--Organizational Conflicts of Interest.

(b) The nature of this conflict is set forth in Clause I of the BPA.  As such, the Contractor’s objectivity may be adversely affected if it is not restricted from competing for future contracts (1) using other contractor’s confidential business information and/or other proprietary data, or Government sensitive and nonpublic information, or (2) involving projects for which it has performed an evaluation or assessment, provided technical direction, systems analysis or systems engineering service, or for which the Contractor has performed work that has led directly and predictably to the preparation of specifications, requirements and/or a performance work statement for such future contracts.

(c) The restrictions upon future contracting are as follows:

(1) To the extent that the work under this contract requires access to information identified in (b)(1) above, and as long as this information or data remain confidential, proprietary or nonpublic, as applicable, the Contractor shall protect this information or data from unauthorized use and disclosure and agrees not to use such information or data for any purpose other than for purposes of this Agreement; and

(2) If the Contractor, through the performance of task orders pursuant to this Agreement, is required to perform any of the tasks set forth in clause (b)(2) above, the Contractor shall be ineligible to compete for any future work on the project related to, or resulting from, such task that would create an unfair competitive advantage or potential bias.  This “ineligibility to compete” means the Contractor may not compete or serve in any capacity, including, but not limited to, prime contractor, team partner, consultant, or subcontractor at any tier.  These restrictions shall remain in effect for a reasonable time, as agreed to by the Contracting Officer and the Contractor, sufficient to avoid unfair competitive advantage or potential bias (this time shall in no case be less than the duration of the initial contract resulting from the task on which the Contractor or its employees performed). 

(End of clause)

