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Comments of the 

Association of Administrative Law Judges

International Federation of Professional

And Technical Engineers,

AFL-CIO (Judicial Council 1)

Regarding Social Security Administration

 Notice of Proposed Rulemaking

Administrative Review Process for

Adjudicating Initial Disability Claims

 (Federal Register / Vol. 70, No. 143, pp 43590-43624 / July 27, 2005)

________________________________________________________________________ 

The Association of Administrative Law Judges (“AALJ”), IFPTE, AFL-CIO (Judicial Council 1) submits the following comments in response to the Social Security Administration’s  Notice of Proposed Rule Making for the Administrative Review Process for Adjudicating Initial Disability Claims (hereinafter “NPRM”).   AALJ/IFPTE is the exclusive bargaining representative for approximately 1,000 federal administrative law judges (“ALJs”) who serve with the Social Security Administration (“SSA”) and the Department of Health and Human Services (“HHS”).   

Commissioner Barnhart:

We welcome this timely and needed initiative for a new approach to the disability adjudication process.  We appreciate that you and your staff have undertaken a lengthy and painstaking effort to gather data, solicit opinions from interested parties and craft a fundamentally new way of doing business as your way of answering the three questions that President of the United States posed to you in the spring of 2002
. Together with your determination and efforts to date to bring the electronic disability process on line, the changes heralded by this NPRM – designed to work with and enhance eDib – are truly profound and revolutionary.  Together, these initiatives bring the promise of an end to the workings of the administrative state as we have known it through the past seventy years and the beginning of a more transparent, accessible, responsive, just and efficient government which the American people expect and deserve.

We whole-heartedly embrace and support the scope of the reform plan and your intention to phase it in carefully over time.  We welcome the establishment of a Disability Program Policy Council which will serve as a forum for the discussion of issues of policy and procedure and as a channel for escalating to your deputies and to you concerns or suggestions for improvement.
   Many of the components of the reform plan are ones we endorse.  Some of the proposed rules, in our view, should be reconsidered and revised.  A few rules or plan components are flawed and serious consideration should be given by you to finding fair and workable alternatives prior to implementation of the final rules. In our comments below, we will tell you how our judges assess your proposed rules by utilizing a consistent terminology for expressing our approval or disapproval.
   We will tell you the specific reasons underlying our opinions.  Where we have concrete and specific alternatives to suggest, we provide those to you as well.

Threshold Comments

We start our comments with a review of the foundational legal principles and standards by which all plan components and proposed rules in the NPRM are to be tested and measured for legality,   consistency and conformity to applicable law, regulation and case law decisional precedent. Later on we discuss the sufficiency and efficacy of proposed rules – do they achieve the purposes for which the NPRM was drafted?  Do they further or retard the values, implicit or express, in the plan’s design?   Is the resulting system fair, legal and does it work?
  

A.
What Process Is Due And What Is Its Source? 

A Social Security claimant, having been denied benefits at the initial, reconsideration or proposed Reviewing Official level
, has the right to further administrative process before a final agency decision is made in the case.  For a determination of what process a claimant is due prior to a final decision and what the sources are from which such protections arise, we turn to consideration of the Fifth Amendment’s guarantee of due process, the requirements of the Administrative Procedure Act (“APA”) and the requirements of the Social Security Act (“the Act”). 

1.
Requirements of Due Process 

The Fifth Amendment’s guarantee that no person shall “be deprived of life, liberty, or property, without due process of law” is the bedrock of procedural protections which SSA must satisfy before it may issue a final decision denying an individual’s claim for disability benefits.  The concept of procedural due process requires that when a deprivation of a constitutionally protected interest occurs, government must meet certain fundamental standards of fairness to the individual involved.  The irreducible elements of due process are the right to constitutionally adequate notice and a meaningful opportunity to be heard.  Goldberg v. Kelly, 397 U.S. 254 (1970).  When the Agency denies an applicant’s claim for disability benefits,  a “deprivation” of a constitutionally-protected property interest occurs, Mathews v. Eldridge, 424 U.S. 319 (1976) and due process requirements attach.  Richardson v. Perales, 402 U.S. 389, 401-402 (1971).   

Once it has been found that due process applies, all that remains to be determined is when the protections accorded by due process should be offered and what procedures are constitutionally required.
    Under the Mathews balancing test, these issues are resolved by weighing and balancing (1) the degree of potential deprivation to be suffered by the party; (2) the fairness and reliability of existing procedures and the probable value of additional procedural safeguards, and (3) the Government’s interest in resisting these safeguards.   The application of the Mathews balance is contextually driven and may vary according to the statutory or regulatory context out of which the dispute arises and the Congressionally mandated purposes to be served by the legislation in question.  

2.
The Requirements of the Administrative Procedure Act and the Requirements of the Social Security Act - The Inextricably Intertwined Nexus and the Rule of Pari Materia 

The other two principle sources from which procedural protections arise in the context of SSA hearings are the formal adjudication provisions of the federal Administrative Procedure Act (“APA”) and the express powers and duties delegated by Congress to the Commissioner in the Social Security Act itself.  The relationship between these two statutes is a matter of well-known administrative law history
, the 1946 APA deriving its fundamental procedural protections and values from the Social Security Act of 1935 upon which the APA is modeled.  Richardson v. Perales,  402 U.S. 389, 409.  In general, statutes which are not inconsistent with one another and which relate to the same subject matter are in pari materia and should be considered together, so that they will harmonize with each other and be consistent with their general object and scope, even though they contain no reference to one another and were passed at different times.   In the instant case, the formal nexus (i.e., one act modeled on the other) between the two Acts strengthens the conclusion that the statutory rules for adjudication under the two Acts are inextricably intertwined and that the procedural protections to be accorded to individuals to whom the Acts apply are either identical or have little or no material difference.    

Applying principles of statutory construction to the question of what process is due a Social Security claimant, and giving the required high degree of deference to the Congressional intent that is manifest by the close and the formal relationship between the two statutory schemes, leads to the conclusion that the provisions of the Administrative Procedure Act for formal adjudication (5 USC §§ 554 and 556) apply to and govern SSA’s administrative hearings process.   This conclusion follows from (1) the legislative history of the APA as reflected in the 1947 Attorney General’s Manual on the Administrative Procedure Act;  (2)  the express Congressional intent, manifested in the plain language of Sections 205(b) and 205(g) of the Social Security Act, to require the Commissioner to adjudicate cases after reasonable notice and opportunity for hearing on a record of evidence adduced at hearing.  This language is functionally equivalent to the language which Congress used in APA § 554(a) – “on the record after opportunity for an agency hearing;”  (3) the procedures, protections and safeguards for APA adjudications as spelled out in §§ 554 and 556 of the APA are the same as or consistent with the procedural requirements for adjudication which have been established and followed by SSA by regulation since the inception of the disability program; (4) leading court decisions support this construction; and (5) statements by a prior Commissioner of Social Security and a leader of the American Bar Association agree with this construction.  
That Congress intended APA §§554 and 556 to govern Social Security hearings is validated by the Attorney General’s Manual on the APA
 which constitutes the definitive statement of the legislative history of the act.  Having first compared and contrasted the APA’s purpose and procedure for determining agency policy through the rule making function with the procedures required in cases of adjudication, Attorney General Clark expressly stated the legislative intent behind section 2(d) of the Act [presently codified as 5 USC §551 (7)]:  

The foregoing discussion indicates that the residual definition of ‘adjudication’ in section 2(d) was intended to include such proceedings as follows:

1.  Proceedings instituted by the Federal Trade Commission and the National 

     Labor Relations Board leading to the issuance of orders to cease and desist

     from unfair methods of competition or unfair labor practices, respectively.

2.  The determination of claims for money, such as compensation claims under

     The Longshoremen’s and Harbor Workers’ Compensation Act, and claims 
     Under Title II (Old Age and Survivor’s Insurance) of the Social Security
     Act (emphasis added).
Section 205(b)(1) of the Social Security Act provides: 

The Commissioner of Social Security is directed to make findings of fact 

and decisions as to the rights of any individual applying for a payment under 

this title. …Any such decision …which is….unfavorable….shall contain a 

statement of the case, in understandable language, setting forth a discussion 

of the evidence, and stating the Commissioner’s determination and the reason

or reasons upon which it is based.  Upon a request by any such individual…the Commissioner shall give such applicant …. reasonable notice and opportunity 

for a hearing with respect to such decision, and if a hearing is held, shall, on

the basis of such evidence adduced at the hearing, affirm, modify or reverse 

the Commissioner’s finding of fact and such decision 
 (emphasis added).
After a hearing has been held and a decision unfavorable to the claimant becomes final, Section 205(g) of the Act provides for the opportunity for judicial review of the decision made on the basis of the agency’s findings and reasons on the evidentiary record so established: 

Any individual, after any final decision of the Commissioner of Social Security 


Security made after a hearing…may obtain a review of such decision by a civil 


action….in the district court of the United States for the judicial district in which 

the plaintiff resides….  As part of the Commissioner’s answer the Commissioner

…shall file a certified copy of the transcript of the record including the evidence 

upon which the findings and decision complained of are based.  The court shall 

have power to enter, upon the pleadings and transcript of the record, a judgment affirming, modifying or reversing the decision of the Commissioner…
 (emphasis added). 

While section 554(a) of the APA – the formal adjudication section – applies “in every

case of adjudication required by statute to be determined on the record after opportunity for an agency hearing”
 and while the Social Security Act does not contain this phrase verbatim, the above emphasized language in sections 205(b)(1) and 205(g) of the Act conveys clear Congressional intent to provide an aggrieved claimant with the full panoply of protection that conceivably might be encompassed within the meaning of the triggering language in §554(a).  Those rights and protections include:  (1) notice and opportunity to be heard; (2) right to an evidentiary hearing; (3) the right to findings of fact and conclusions about legal rights based on evidence adduced at hearing; (4) following hearing, the right to a decision containing a statement discussing the evidence adduced at hearing and which includes the Commissioner’s determination and the reason or reasons upon which it is based; and (5) the right to have the evidentiary record created before the agency preserved for judicial review.    

The meaning of “on the record” in APA §554(a) requires no more or no different process than that which Congress has directed be provided in Social Security cases.  “On the record” in APA §554(a) was the Congressional mechanism for guaranteeing that an agency order arrived at by the adjudication process has been formulated by an open and formalized process and reduced at the conclusion of the process to a known and fixed quantum of documentary and testimonial evidence, review of which could show if the decision reached was supported by substantial evidence on that defined record.  Thus, APA § 556(e) provides “the transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision in accordance with section 557 of this title.”   Under APA §557(c), “the record shall show the ruling on each finding, conclusion or exception presented.  All decisions, including initial, recommended, and tentative decisions, are a part of the record…”   Under the Social Security Act, Congress requires the Commissioner of Social Security to do no less in 205(b) and 205(g) of the Act.  Accordingly, looking to the substance of the two adjudicatory schemes (the APA and the Act) and comparing the form – the statutory language (the form), we find no meaningful or rational difference and conclude that the two schemes are equivalent in light of Social Security’s long-standing, substantive adjudication practice and policy which is tracked, measure for measure, by the same standards and protections formally set forth in the APA.  See 20 CFR parts 404, 416. If the two schemes are equivalent, then notwithstanding the absence of the verbatim phrase “on the record after opportunity for agency hearing” Social Security hearings are adjudications as that term is defined in §§ 551 and 554 of the APA. 
The Supreme Court and lower courts have ruled that where a federal statute calls for a “hearing” and the matter to be heard involves disputed factual questions, then there is a presumption that the reference to a “hearing” in a statute means a hearing conforming to the APA.   Thus, in Steadman v. SEC, 450 U.S. 91 (1981), Justice Brennan found the absence of the phrase “on the record” in the Investment Company Act of 1940, 15 U.S.C. §80a-9(b), not to bar the applicability of the APA to the SEC’s decision making process under that statute.  The Court noted that respondent Steadman was accorded an on-the-record trial-type hearing before an impartial administrative law judge under longstanding agency rules of practice. He received a timely notice of issues to be heard, had the right to be represented, to present oral or documentary evidence, and to cross-examine adverse witnesses.  The agency required that the decision of the administrative law judge must include findings of fact and conclusions of law, with supporting reasons.  The Supreme Court held: 

This…proceeding…is clearly a “case of adjudication” within 5 U.S.C. §554.

…[T]he absence of the specific phrase [“on the record”] does not make the instant proceeding not subject to §554. … Rather, the “on the record” requirement…is 

satisfied by the substantive content of the adjudication 
 (emphasis added).  

See also,   Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 875-78 (1st Cir.), cert. denied, 439 U.S. 824 (1978).  For more in-depth and detailed arguments that demonstrate that at the time that Congress enacted the APA, Congress intended to include adjudications pursuant to the Social Security Act as “adjudications” within the meaning of §554 of the APA and that the APA formal adjudication provisions govern Social Security hearings, see R. Arzt, Adjudications Pursuant to the Administrative Procedure Act,  J. Nat’l. Assoc. of Admin. L. Judges 279 (Fall 2002); J. Wolfe, Are You Willing To Make The Commitment in Writing? The APA, ALJs and SSA, 55 Okla. L. Rev. 203 (Summer 2002).   For the most recent and authoritative statement on the Supreme Court’s functional approach for determining APA applicability, see the analysis by Professor Glen O. Robinson
 in Chapter 3 of A Guide to Federal Agency Adjudication, M. Asimow
, Editor (ABA 2003), (“Asimow’s Guide”), at 3.01, p. 30.   
Finally, that APA §554 applies to cases adjudicated under the Social Security Act is also clear from the letter written to our organization on January 9, 2001 by Kenneth S. Apfel, in his    capacity as Commissioner of Social Security and the February 2005 Report prepared by Randolph J. May, Chair, Section of Administrative Law and Regulatory Practice, American Bar Association.

Commissioner Apfel stated: 


The Social Security Administration (SSA) has a long tradition, since the beginning


of the Social Security programs during the 1930s, of providing the full measure of


due process for people who apply for or who receive Social Security benefits.  An


individual who is dissatisfied with the determination that SSA has made with respect

to his or her claim for benefits has a right to request a hearing before an Administrative Law Judge, an independent decisionmaker who makes a de novo decision with respect to the individual’s claim for benefits.  As the Supreme Court has recognized,
 SSA’s procedures for handling claims in which a hearing has been requested served as the model for the Administrative Procedure Act (APA). Congress passed the APA in 1946 

in part to establish uniform standards for certain adjudicatory proceedings
 in Federal 


agencies, in order to ensure that individuals receive a fair hearing on their claims 


before an independent decisionmaker.  SSA always has supported the APA and is proud


that the SSA hearing process has become the model under which all Federal agencies


that hold hearings subject to the APA operate.  SSA’s hearing process provides the 


protections set-forth in the APA, and SSA’s Administrative Law Judges are appointed 


in compliance with the provisions of the APA (emphasis added).
Chairman May’s Report,
 generated at the conclusion of a multi-year American Bar Association Administrative Procedure Act project sets forth proposals for adjudication under a planned revised APA on the basis of the project’s finding on the status of our current administrative law.  The Report emphasizes that:  


[O]nly a portion of agency adjudication is subject to the adjudication provisions

of the APA.  We call these “Type A adjudications.”  Type A adjudications are the cases in which administrative law judges (ALJs) ordinarily preside – primarily benefits cases 

involving Social Security, Medicare and Black Lung.  In addition, Type A adjudication covers a wide array of regulatory adjudication, such as that conducted by the FTC, NLRB, SEC and FERC.  …  The APA provides significant protections to litigants in Type A adjudication.  These include detailed provisions relating to the merit selection, independence, compensation, freedom from performance evaluation, and tenure of ALJs (emphasis added).
Numerous statutes that call for evidentiary hearings as part of regulatory or benefit programs are not covered by the APA’s adjudications provisions.  We refer to these as “Type B adjudications.”  Presiding officers (POs) rather than ALJs conduct these hearings. 

The Misunderstanding of the “Informal Hearing” Label 

The Supreme Court in Richardson v Perales, 402 U.S. 389, at 400, having described in detail SSA’s hearing and adjudication process, remarked that “there emerges an emphasis upon the informal rather than the formal [which is as it should be] in order that the hearing process is understandable to the layman claimant.”   
From this statement in Perales
, which the Agency embraced
, there arose a well-meaning but legally unsound conclusion that SSA’s hearings were “informal.”    In the technical APA sense the term “informal” has come to be used in administrative law to refer to the formulation of an agency order under APA §§ 555 and 558 in all proceedings not subject to APA §§ 554 and 556.  
The “informal hearing” label is appropriate and understandable only in the non-technical sense, namely that SSA hearings, by design, lack the formality of an adversarial process where each party coming before the decision maker is represented by an attorney and the proceeding may not be understandable to a layman.  SSA hearings are “nonadversarial”
 and “inquisitorial” in nature. Sims v. Apfel, 530 U.S. 103, 110-11 (2000).  These characteristics, however, are not inconsistent with APA § 554  “formal” adjudications.  By contrast, a stark inconsistency with the APA exists if the contention is made that Social Security hearings are “informal adjudications” (in the technical APA sense)  under §§ 555 and 558 of the APA.  Federal agencies offering “hearings” and formulating orders for interested parties under §§555 and 558 (1) are not required by law to use an administrative law judge as that term is defined in 5 U.S.C. §3105, (2) do not 
purport to offer affected individuals a “full measure of due process” and (3) do not need to offer any procedure at all. 
 
Nonetheless, this is the position that some in the Agency have maintained is required by Perales (with the unstated but inescapable premise that the Agency’s full measure of process afforded claimants under current practice is gratuitous). 
Accordingly, we find and conclude that SSA’s hearing process, though nonadversarial, is “formal adjudication,” as that term is defined in the APA and this conclusion is recognized by the leading scholars in this area of law.
  We strongly believe that the Commissioner should avail herself of the opportunity these proposed rules occasion and in the issuance of the final rules lay to rest past misperceptions maintained by some in the Agency concerning the legal import of the “informal hearing” label  and expressly acknowledge the applicability of APA §554 and 556 to the hearing process.   
As relevant to this NPRM, the APA, read in pari materia with the Social Security Act, requires SSA to offer aggrieved claimants the right to a nonadversarial, trial-type, de novo hearing before an impartial and independent administrative law judge with the adjudication process governed by the core principles of APA §§ 554, 556 and 557.  This requires no revolution as these core principles are already manifested in SSA policy and practice, though not in SSA regulation.  The time has come for the agency to put into formal relief what it has acknowledged to be true and what it practices. The APA protections and standards need to be identified and articulated in the revised rules, directly or by reference to the APA, and the rules must insure that these protections cannot be curbed or circumvented under the reform plan, either facially or as administered.  
We turn now to a restatement of the core principles of administrative law and adjudication practice under the APA which Social Security is required to follow or apply in constructing any revised administrative review process and rules for adjudicating disability claims at the administrative law judge hearing level.  These principles, though applicable primarily at the ALJ level, will have necessary implications for what is fair, consistent and legal at other levels of the  administrative review process.  

B.  Statement of Core APA Procedural Protections and Standards Governing SSA Hearings
In formal adjudications, including SSA’s de novo ALJ hearings, the APA
 requires each of the following procedures, protections or standards (with citation to applicable authority): 
(1)     Timely notice of the time, place and nature of the hearing; the legal authority and jurisdiction under which the hearing is to be held; and the matters of fact and law at issue.  APA § 554(b).

(2)    In fixing the time and place for hearings, due regard shall be had for the convenience and necessity of the parties or their representatives.  APA § 554(b). 

(3)   Presiding officers may issue subpoenas authorized by law.  APA § 556(c).

(4)   A party and an “interested person” shall have the right to appear in an agency proceeding.  APA § 555(b).

(5)  The agency head or an administrative law judge shall preside at the hearing.  APA § 556(b).

(6)  The presiding officer shall be empowered by published agency rules to oversee the hearing process and regulate the course of the hearing, including administering oaths, ruling on offers of proof and receiving relevant evidence.  APA § 556(c).   
(7)  An ALJ’s powers arise from the APA without the necessity of express agency delegation and an agency is without the power to withhold such powers from its ALJs.  Attorney General’s Manual on the Administrative Procedure Act. 
(8)  An agency staff member who has engaged in an adversary function in a case, such as the performance of investigative or prosecuting functions, may not participate or advise in an adjudicatory decision in that case or in a factually related case.  APA § 554(d). 
 
(9)  The functions of the presiding officer shall be conducted in an impartial manner.  An adjudicator may be disqualified upon a showing of personal bias or other disqualification.  
APA § 556(b).

(10) The decisional independence of administrative law judges shall be guaranteed by 

(a) prohibiting ALJs from consulting off-the-record with any person, inside or outside of the agency, concerning a fact in issue.  APA § 554(d)(1); 

(b) by insuring that the ALJ may not be responsible to or subject to the supervision or direction of an employee or agent engaged in the performance of investigative or prosecuting functions for an agency, APA § 554(d)(2); 
 

(c) by agency assignment of duties and functions 
 to ALJs not inconsistent with the performance of judicial functions related to the conducting of adjudication, 5 U.SC. § 3105, 5 CFR § 930.209(b)(1);  

(d) non-interference by the agency with ALJ performance in the writing of opinions or conducting hearings; 5 U.S.C. §3105, 5 CFR § 930.209(b)(1);  

(e) ALJs shall be assigned to cases in rotation so far as practicable, 
  5 U.S.C. § 3105;         5 CFR § 930.212;  consent decree,  Bono v. SSA, Case No. 77-0819-CV-W-4 (W.D. Mo. 1979), and once an ALJ is assigned to a case, such assignment shall not be changed by the agency except in extraordinary and limited circumstances such as death, physical incapacity or ALJ unavailability for an extended duration;  APA § 554(d). 
(f) by insuring that ALJs are not subject to performance appraisals or production quotas;
     

      5 U.S.C. §4301(2)(D),  5 CFR § 930.211. 

(g) insuring that an ALJ is not subject to removal (constructively or by separation from service), suspension, reduction in grade, reduction in pay, or furlough for 30 days or less except upon a showing of good cause established by the Merit Systems Protection Board on the record after opportunity for hearing before the Board.  5 U.S.C. § 1301.131,  5 U.S.C. § 7521;  5 CFR § 930.214;  5 CFR §1201.142.
 

(10)   A party is entitled to appear in person or by or with counsel or other duly qualified representative if agency rules permit.  APA § 555(b).   Where a party appears without counsel, the administrative law judge is under a heightened duty to scrupulously and conscientiously probe into, inquire of, and explore for all the relevant facts. 

(11)  The proponent of an order (decision) has the burden of proof.  APA § 556(d).  

(12)  Any oral or documentary evidence may be received but the agency shall provide for the exclusion of irrelevant, immaterial or unduly repetitious evidence.  APA § 556(d).

(13)  A party is entitled to present its case by oral or documentary evidence and has the right to submit rebuttal evidence and conduct such cross-examination as may be required for a full and true disclosure of the facts. APA § 556(d)

(14) An order (decision) must be based on consideration of the whole record and in accordance with reliable, probative, and substantial evidence.  APA § 556(d).

(15)  The standard of proof, unless otherwise specified by law, is a “preponderance of the evidence.”  APA § 556(d). 
  

(16)   An agency decision may rest on official notice of a material fact not appearing in the evidence in the record, with the party having an opportunity to show the contrary. APA § 556(e).

(17)  Ex parte communications are prohibited.  If they occur, they must be disclosed.  APA 

§ 557(d)(1)(A)-(E).

(18)  A party is entitled to submit proposed findings and conclusions prior to agency decision. APA § 557(c).  

(19)  The agency decision as rendered by the administrative law judge or the agency head shall provide findings, conclusions, and a statement of reasons on all material issues.  APA § 557(c).  If necessary to explain the decision, the agency must articulate a rational connection between the basic facts and the ultimate conclusion or the discretionary choice made by the agency
.  

(20)  The decision of the Administrative Law Judge is an “initial decision” which becomes the final decision of the agency unless the party files an appeal to a reviewing authority or the agency’s reviewing authority review the decision sua sponte.   APA § 557(b).

(21)  The transcript of testimony, exhibits, and pleadings constitute the exclusive record for decision. APA § 556(e).  

(22)  The agency may employ programs that review ALJ decisions outside the usual appeals procedure to improve the quality of ALJ decision making, so long as they do not directly interfere with “live” decisions and do not use the results of such reviews to coerce ALJs into altering the rates at which they uphold or reverse claims for benefits.  Administrative Procedure Act, generally;   Asimow, Guide 10.0921-0923; and see also:  Salling v. Bowen, 641 F.Supp. 1046, 1056 (W.D. Va. 1986);  Nash v. Bowen, 869 F.2d. 675, 681 (2nd Cir. 1989).  

(23)  The APA does not require the agency to provide for administrative review of an Administrative Law Judge’s decision.  

Comments on the Components of the NPRM

Having established the legal standards for measuring the reform effort, we now turn to the provisions of the NPRM.  We will not comment on every proposed rule or on every subsection of the proposed rules.  Each pertinent section of the NPRM for which we have specific comments will be set out verbatim and labeled “Text.”    If the Supplementary Information portion of the NPRM contains a significant gloss on the text relevant to our need to comment, we will insert these following the text with the label “Suppl. Info.”   Then will come our “Comments” and our appraisal of the specific proposal.  The fourth entry, if applicable, will be any specific “revisions” or modifications which we believe are better suited to the task at hand.   

Part 405, Subpart A, 

§ 405.1 (a)  -   Explanation of the administrative review process
Text:
“This part explains our procedures for adjudicating disability claims under titles II and XVI of the Social Security Act”

Comment:
The explanation is incomplete and does not reference the Administrative Procedure Act.

Revision:
“This part explains our procedures for adjudicating disability claims under the Administrative Procedure Act, as amended,  and titles II and XVI of the Social Security Act, as amended.”

Text:
“* * * Generally, the administrative review process consists of several steps, which must be requested within certain time periods. (Some of these time frames are for purposes of managing the process, such as the 90-day time frame within which a hearing date should be scheduled; they do not confer on claimants any individual substantive or procedural rights that claimants can appeal.)”  (emphasis added).
Suppl. Info.
“We propose to amend our administrative review process…in order to improve the accuracy, consistency, and timeliness of decision making throughout the disability determination process.  We expect that our proposed changes will significantly reduce average….processing time….  * * * [W]e believe that our proposed changes will help ensure that disability claimants provide all material evidence to adjudicators in a timely manner, resulting in a more efficient disability determination process.”  [70 FR  43950] (emphasis added).
Comments
The italicized language makes clear that the proposed plan places a high and, in the opinion of some, an overriding value on timeliness at the expense of other 
values, such as quality and fairness.  Our reading and sense of the plan components as drafted
lead us to question how harmoniously the various components will function together given a 

not insignificant number of omissions, inconsistencies and ambiguities.  We bring this up
at the start because it should be a pressing concern for the Agency itself to insure that its final 

product is as carefully crafted and consistent as is reasonably possible.  

Consider in this vein §§ 405.115 and 405.225, Notice of the Initial Determination, and Notice of 

Reviewing Official’s Decision, respectively, which omit a specific element of notice, namely the 

right to have a legal representative.  It is foreseeable that this omission will contribute to causing 

delay, not speeding up the process, especially in view of the requirement at the hearing level 

that an unrepresented claimant will be expected to submit, at the time of filing the request for 

hearing, all available evidence,  § 405.310(a) (4), and further required to submit “all evidence …

no later than 20 days before the date of the scheduled hearing”  § 405.331.   

We also find troubling the inconsistent and potentially misleading and unlawful requirements
concerning evidence submission at the ALJ hearing level as reflected in the wording of  §§
405.301, 405.320 and 405.331:   §405.301 (“you may appear at the hearing, submit new 

evidence…”);  §405.320 (“At the hearing, the administrative law judge will….accept any
evidence that is submitted in accordance with §405.331”); and §405.331 (“You must submit all 

evidence…no later than 20 days before the date of the scheduled hearing”).  

Since nothing in the NPRM is intended to alter the existing case law construction of the Social 

Security Act which requires an ALJ to affirmatively develop the record in all cases (the duty

attaches whether or not a claimant is represented), and since the controlling statutory requirement
provides that the ALJ hearing decision shall be made “on the basis of such evidence adduced at

the hearing,”  42 U.S.C. § 405(b)(1),  it appears that the rules are not well drafted to achieve their
intended purpose.  
Consider also §§ 405.315 and 405.316, Time and Place for Hearing and Notice of Hearing, 

respectively.  The first sentence in § 405.315(a) [“The administrative law judge sets the time and 

place for the hearing.”] is in accord with the duties and authority of the ALJ under the APA. The

The second sentence in §405.315(a) may be read to infringe on this authority of ALJs [“Within 
90 days of the date we receive the hearing request, the administrative law judge will set the time 
and place for hearing.” (emphasis added)].   Compounding the problem, there is also in the 

words chosen a patent ambiguity about whether the rule is intended merely to insure that the 

hearing date is “set” within 90 days or whether the hearing is to be “held” within 90 days.  
The Supplemental Information at 70 FR 43596 concedes that it would not be administratively 

feasible to “hold a hearing” within 90 days of the date the request for hearing is filed for every 

claimant and further cautions that the 90-day rule, being only a management “goal”, does not 

provide claimants any “substantive right to have a hearing ‘scheduled’ within this period.”  The 

wording in §405.1(a) is to the same effect.  If the setting-versus-holding-a-hearing-within-90 

days ambiguity is not resolved, it is highly unlikely that the rules as drafted will effectively serve 

and meet the regulatory goal of “shortening decision times.”   

Consider the following example:  On day one (1), Hearing Office Z, an office with little to no 

backlog of cases, receives a Request for Hearing filed by Claimant R, an unrepresented claimant. 

Judge A is assigned the case on day five (5).  Due to Judge A’s hearings schedule, R’s case is not

reviewed by Judge A until day fifteen (15).  Claimant R’s Request for hearing includes a note 

saying that R was recently hospitalized.  Judge A arranges for the records to be requested.  On 

day forty-five (45), the hospital records are received and Judge A instructs that R’s case is ready to schedule and the case is to be set for day ninety (90).  On day forty-five (45), a Notice of Hearing is sent R informing R that the hearing has been set for day ninety (90), i.e. the earliest possible date under the 45-day rule of §405.315(a).   Now consider the same facts but now in Hearing Office Y, an office with a significant backlog of cases.  Judge A, on day 45, places R’s case in ready to schedule.  Judge A’s first open hearing week is 180 days in the future, the 225th day of the running clock.  On day 45, Hearing Office Y mails R a notice of hearing informing R that the case is set for hearing on day 225.  Upon receiving notice, R calls the Hearing Office to demand an explanation why the case was not set for hearing on day 90, the 45th day after day 45.   

Neither Due Process nor individual perceptions of fairness will be well served if the Agency
by default allows the new program timeframes to be implemented in such a way that the Agency 

in effect operates two sets of books, one for scheduling hearings for claimants who file a request

for hearing under the new rules and another for those whose requests were made under the old

rules.
We now turn to specific rules and we take up discussion of the rules in the same order as they

appear in the NPRM. 

§ 405.1 (b)   Nature of the administrative review process.
Text:
“In making a determination or decision in your claim, we conduct the administrative review process in a nonadversarial manner.  * * * ”

Comment:
In 20 CFR 404.900(b), you state “we conduct the administrative review process in an informal, nonadversary manner.”  To the Agency’s credit, the proposed text of § 405.1 omits “informal” because as discussed above, such a modifier is misleading.  We think that an inclusion of a reference to the applicability of the Administrative Procedure Act is necessary. 
Revisions:
“In making a determination or decision in your claim, we conduct the 

administrative review process in a nonadversarial manner at each level of the process, including the administrative law judge hearing which is otherwise conducted in conformity to the process required by the Administrative Procedure Act, as amended..”
§405.5  Definitions

Text:

“As used in this part:”

Comment:
Some of the terms defined in §405.5 are not unique to Part 405 and already exist in Parts 404 and 416.  This fact creates an issue about inconsistent definitions.  See below, our comments concerning the term “material.”  

Text:
“Administrative law judge means an administrative law judge appointed pursuant to the provisions of 5 U.S.C. 3105” 

Comment:  
The definition is incomplete in failing to reference the Administrative Procedure

Act, as amended.  

Revision:  
“Administrative law judge means an administrative law judge appointed pursuant to the provisions of 5 U.S.C. 3105 and with the powers, duties and responsibilities provided such adjudicators under the Administrative Procedure Act, Title 5 U.S.C.,  as amended.  

Text:
“Date you receive notice means 5 days after the date on the notice, unless you show us that you did not received it within the 5-day period.”

Comment:
The definition should incorporate a presumption of receipt of a notice placed in the United States mail and that “show us” means that the claimant can rebut the presumption by a preponderance of the evidence. 

Text:
“Material” means that there would be a high likelihood that the outcome in your claim would change.”

Comment:
The definition is incorrect and is inconsistent with the way the term is used both in the existing regulations in Parts 404 and 416 as well as inconsistent with the 

way the term is used in various sections of new Part 405.    “Material”, as defined in Black’s Law 

Dictionary means: (1)  important; more or less necessary; having influence or effect; going to the 

merits; having to do with matter, as distinguished from form.  “Material evidence” as defined in 

Black’s Law Dictionary means:  such as is relevant and goes to the substantive matters in dispute,

or has a legitimate and effective influence or bearing on the decision of the case.  “Material fact”

as defined in Black’s Law Dictionary means:  one which is essential to the case, defense,
application, etc., and without which it could not be supported.

“Material Evidence” as defined in HALLEX I-3-3-6, New and Material Evidence:  [Evidence] is material when it affects the ALJ’s findings or conclusions and related to the time period [in question].  Black’s Law Dictionary defines material evidence as “such as is relevant and goes to the substantial matters in dispute, or has a legitimate and effective influence or bearing on the decision of the case.

“Material”, as used in § 405.220(c) conflicts with the definition in §405.5:  “(c)  The reviewing office may remand….if the reviewing official determines that the State agency did not make a material finding that might have changed the outcome of the determination made at the initial level.”   

“Material” as used in § 405.320 [“At the hearing, the administrative law judge…. Will accept any evidence that is material  to the issues …”] is inconsistent with the Part 405 definition.  Evidence will be accepted into the record, not because there is a “high likelihood that the outcome in your claim would change” but rather because it has a bearing on the substantive matters in dispute or goes to the merits of the claim.  

See also, §404.1535(a):   “ * * * we must determine whether your drug addiction or alcoholism is a contributing factor material to the determination of disability.”   In this regulation, “material” is used as a qualifier of “addiction” and has the connotation of being outcome determinative, not simply a factor bearing on the determination.   

Revision:
“Material” means having an influence or bearing on the issues in your case. 

Text:
Medical expert means a State agency or Federal medical professional who has the qualifications required by the Commissioner.  It also means an acceptable medical source under §§ 404.1513(a) or 416(913(a) of this chapter who is affiliated with the national network.

Comment:
We understand the need to give a defining term or label to medical professionals who are affiliated with the national network.  However, the choice of “medical 

expert” – which has such wide and general usage in common parlance is a dubious choice and

one which may cause considerable confusion. Consider the claimant who appears at hearing and 

has a note from a treating expert, that is, a medical specialist such as a psychiatrist and has also

been examined by a member of the national network who does not have board certification in a 

specialty.  Who is the “expert”?  Consider also how current regulations have resulted in a 

proliferation of slightly different terms for medical professionals: e.g. “acceptable medical 

source” [404.1513(a))], “state agency medical and psychological consultants” [404.1513(c)];

“qualified medical sources” who will perform consultative examinations [404.1519g].   This 

definition must not permit a construction that a claimant has no right to have his or her own 

treating or examining “medical expert” appear and testify at the hearing.
Revision:  
“Agency Medical expert means a State agency or Federal medical professional …
Text:
Reviewing Official means a Federal official who performs the review of the initial determination.

Comment:
Nowhere in the rules is there an articulation of the intent that this official will be an attorney.

Revision:
Reviewing Official means a Federal official who is an attorney and who performs the review of the initial determination.

We propose that the following terms be added to §405.5, and as added, defined as follows:

“To show” or “to establish” means that you must prove or demonstrate the fact or matter in

question by a preponderance of the evidence.
“To document” means to show or to establish a fact by objective or documentary evidence.  
“Last known address” means the last address you provided to us. 
§405.10
Federal Expert Unit

Text:
“ * * *  At hearings, medical, psychological, and vocational experts whom administrative law judges may call to provide impartial testimony on disability issues must be affiliated with the national network”
Comment:
There is nothing facially wrong with the rule but its administration at the hearing level and the composition of the members of the national network must conform
to the needs of due process and case-specific needs of the administrative law judge.  For example,
the network may lack a qualified medical professional in a given medical sub-specialty (e.g.,
neuro-opthalmology).  If testimony from a qualified specialist is needed and one is not a 

member of the network, then the system must be flexible enough to permit the ALJ to request, 

and the Federal Expert Unit to provide, an expert from outside the national network.  This is
consistent with the role of the administrative law judge as the gatekeeper of expert testimony and
the requirement that there be an accurate and logical bridge between the evidence adduced at 

hearing and the ALJ’s findings.
   
Also, the rules should make clear that where an initial hearing is held and a specific expert 

witness testifies and then the hearing is adjourned to develop the record, the ALJ may need to 

submit interrogatories to the expert or may be required to hold a supplemental hearing.  It is 

essential that the Federal Expert Unit be prepared to have the same expert who initially testified 

be ready and able to appear and testify at the supplemental hearing.
Finally, the Federal Expert Unit must be comprised of sufficient locally based and trained vocational experts from each of the regions of the national economy so that the testimony of such experts will comply with the requirement of those courts of appeal which demand the record contain substantial evidence at step five of the sequential evaluation of jobs existing “in the region where [the claimant] lives”, 20 CFR 404.1566(a).   
Revision: 
 “ * * *  At hearings, medical, psychological, and vocational experts whom administrative law judges may call to provide impartial testimony on disability issues must, to the extent practicable, be affiliated with the national network”; 

§ 405.20   Good Cause for missing deadlines

Text:
(a) If you wish us to extend the deadline to request a review under § 405.210, a hearing under § 405.310, action by the Decision Review Board under § 405.382(b), or judicial review under §§ 405.501 and 405.505, you must establish that you had good cause for missing the deadline. To establish good cause, you must document that— 

(1) Our action misled you; 

(2) You had a physical, mental, educational, or linguistic limitation(s) that would prevent a reasonable person from filing a timely request, or 

(3) Some other unusual and unavoidable circumstance beyond your control prevented you from filing a timely request. 

(b) Examples of circumstances that, if documented, may establish good cause include, but are not limited to, the following: 

(1) You were seriously ill, and your illness prevented you from contacting us in person, in writing, or through a friend, relative, or other person; 

(2) There was a death or serious illness in your immediate family; 

(3) Important records were destroyed or damaged by fire or other accidental cause; 

(4) Within the time limit for requesting further review, you asked us for additional information explaining our action, and within 60 days of receiving the explanation you requested a review; 

(5) We gave you incorrect or incomplete information about when and how to request administrative review or to file a civil suit; 

(6) You did not receive notice of the determination or decision, or 

(7) You sent the request to another Government agency in good faith within the time limit, and the request did not reach us until after the time period had expired.
Suppl.Info.
“The proposed regulations also provide that the same standard must be used for all such good cause determinations.”  70 FR 43601
Comment:
We strongly approve of applying a uniform, flexible and fair standard to all good cause determinations required to be made during the administrative review process.  

The rule as drafted does not specify either how or when the claimant must act or that the request should be made within a timely manner as measured by the act or circumstance which constitutes “good cause.”  

The rule as drafted does not contemplate the situation where a request to extend a deadline might be filed prior to deadline.   
The rule (§405.20 (b) (2)) does not define the term “immediate family.”  This term has cultural connotations and may differ from one ethnic or cultural group to another.  You should consider defining the term. 
Finally, the rule does not contain an equitable discretion standard for the official to apply in the case of unrepresented claimants.

Revision:
“(a) If you wish us to extend the deadline to request a review under § 405.210, a hearing under § 405.310, action by the Decision Review Board under § 405.382(b), or judicial review under §§ 405.501 and 405.505, you must establish good cause for extending or for missing the deadline and that you acted in a timely and reasonable manner in bring the claim of “good cause” to our attention. To establish good cause, you must document that—  * * *

(c)  This rule will be equitably applied and liberally construed in the case of an unrepresented claimant. 
Subpart B – Initial Determination

§ 405.101
Quick disability determination process
General Comments:  
We strongly support the concept of improving the quality of medical and vocational expert evidence and obtaining such evidence as early as possible in the administrative review process.   We concur with others that there should be a stronger focus on affirmative steps to develop evidence at the initial determination stage coupled with improved quality of decision making.  The regulations should be written with more clarity about what is meant by “articulating…the specific reasons for and the effect of the initial determination.” §405.115.   The rules should require that the notice of determination clearly set forth what evidence was considered, whether the evidence showed a severe, medically determinable impairment which satisfied the durational requirements; what functional limitations were determined to result from the impairment(s) and why the limitations were determined to be nondisabling.  We strongly support and have high hopes for the success of your Quick Disability Determination process.   We wonder however about the impact that the creation of QDD units, “comprised of experienced disability examiners”, 70 FR 43593, may have on the remaining cadre of State agency examiners and whether there might be a fall-off in quality decision making for the non- QDD cases.        
§ 405.101 Quick disability determination process. 

Text:
“(a) If we identify your claim as one involving a high degree of probability that you are disabled, and we expect that your allegations will be easily and quickly verified, we will refer your claim to a Quick Disability Determination Unit. 

(b) If we send your claim to a Quick Disability Determination Unit, within 20 days of the date your claim is received by the unit, that unit must: * * * “

Comment:
“Within 20 days” is ambiguous.  Does it mean 20 working days?  Calendar days?


If you mean 20 calendar days, then the Quick Disability Determination Unit may  be seriously challenged to meet the deadline in years when the holidays of Christmas and New Year fall on a Friday and the 20 day period straddles both holidays.
§405.115 
Notice of the initial determination.

Text:
“We will mail a written notice of the initial determination to you at your last known address. The written notice will articulate, in clear and understandable language, the specific reasons for and the effect of the initial determination. We also will inform you of the right to review by a reviewing official.”

Comment:
In order to avoid delays later in the process, the rule should articulate that we will also inform you of the right to have an attorney or other qualified individual represent you in seeking review.  Current notices sent claimant upon an initial determination include such information.  

Revision:  
“We will mail a written notice of the initial determination to you at your last known address. The written notice will articulate, in clear and understandable language, the specific reasons for and the effect of the initial determination. We also will inform you of the right to review by a reviewing official and the right to be represented by an attorney or other qualified individual in seeking review.”

Subpart C  - Review of Initial Determinations by a Reviewing Official 

General Comments – Subpart C
We strongly support your decision to eliminate the reconsideration step under the existing regulations and to establish a new federal review position.  We oppose, however, your conception of the role and function of the Reviewing Official (“RO”).  It is our firm conviction that if the Reviewing Official rules do not work, the overall program will not work. 
To start, we support the creation of a federal unit of well-trained attorney reviewing officials  which can be expected to bring more consistency to the administrative review process nationally and result in decisions that apply the same standards
 that administrative law judges apply at the hearing level.  Nonetheless, we believe that “the Commissioner’s approach to the role of the Reviewing Official misses the mark.” 
   As Professor Bloch has testified
:

What is needed at this stage is someone who could review the initial decision and the record on which it was based, and assume an active responsibility for preparing the claim for the next step in the process: a full blown administrative hearing and decision by an independent ALJ.  This would include evaluating the initial decision and the medical evidence in the record, obtaining additional evidence if needed, and, in appropriate cases, proposing to the ALJ that the claim be granted on the record without a hearing.   * * * Both claimant and SSA interests could be served better by charging the new Reviewing Official with the responsibility to assure the development of a timely, full, and fair record.  

In addition, the role of the RO as envisioned by Professor Bloch would include framing the issues involved in the ALJ hearing, identifying matters not in dispute, determining whether subpoenas might be necessary and similar prehearing tasks.

The rules as drafted under the NPRM fail to include measures which would assure a timely, full and fair development of the record.  § 405.215 provides:

After you request review, the reviewing official will consider the evidence used in making the initial determination, any additional evidence that you submit along with your request for review, and any other evidence that the reviewing official obtains.
Thus, the RO is seen essentially as a passive reviewer of the claim with little to no affirmative duty to develop the record.  If the claimant fails to submit additional evidence along with the request for review, there is nothing to require the RO to look for or consider evidence that might not have been obtained at the initial determination stage.  If caseload pressures were to mount, the RO might dodge any duty to obtain addition evidence by taking the expedient of sending the claim back to the State agency (retaining jurisdiction) or by remanding the claim back to the State agency.  Neither of these expedients is consistent with the Commissioner’s commitment to decrease processing times and it is foreseeable that many claims will come to the ALJ level undeveloped.  Undeveloped claims will not be heard promptly and if heard, will likely be adjourned for development by the ALJ, which is the current situation which accounts for “Why …it take[s] so long to make a disability decision.”    Time spent by ALJs developing cases that were not developed or were incompletely developed at an earlier stage of the process is time not well spent and robs an ALJ of time needed for hearing cases, performing deliberative functions and decision writing.  
Accordingly, the RO rules should spell out clearly that the RO has an affirmative duty to fully and fairly develop the evidence in preparation for the ALJ hearing.  The rules should invest ROs with all reasonable powers to accomplish this goal and the RO should not be barred from discussing the claim with either the claimant or the claimant’s representative.
  The rules should provide the RO with the authority to request a consultative medical or psychological examination.   The circumstances under which the RO may send the case back to the State agency should be limited to such instances as where there is a complete failure to develop an entire line of medical evidence or a misapplication of the Medical Vocational Guidelines.  
As drafted the RO rules mistakenly place an undue and inappropriate emphasis on RO decision making.  §405.220(a) states that the reviewing official will make a “written decision [which] will articulate, in clear and understandable language the specific reasons for the decision, including an explanation as to why the reviewing official agrees or disagrees with the rationale articulated in the initial determination.”   We understand that the Commissioner wants a process that is fair and consistent at all adjudicative levels and that the RO’s explanation is one part of a larger plan for in-line quality review.   We believe, however, that explanations for quality control purposes can be generated that need not rise to the level of a “decision.”  The time the RO expends in preparing and issuing favorable or unfavorable decisions will necessarily mean less time will be spent on record development functions with the foreseeable result being cases coming to the administrative law judge level with incomplete records.  As we will comment on when we discuss the ALJ hearing rules, the RO’s explanation will have no evidentiary weight at the hearing level.  Its usefulness therefore should be limited to giving feedback to the State agencies.  This can accomplished without the necessity of issuing a “decision.”

Other problems we see with the RO rules as drafted include the requirement in §405.220 (b) that in cases where “new and  material”
 evidence is received the RO’s decision will be made “in consultation with” a medical or psychological expert affiliated with the national network.  We have no idea what “in consultation with” might mean and who in fact will be making the decision. 

In sum, the RO rules as written fail to measure up to the plan’s overall innovative and revolutionary design by missing the opportunity to incorporate the alternative suggestions posed to you by Professor Frank Bloch
 that would task the RO with the principal mission of insuring the prompt development of a full and complete record.  We urge you to amend Subpart C to incorporate the specific factors and characteristics of the position Professor Bloch called a “counselor” into the rules for the reviewing official.  25 Cardozo L.Rev. 1 at 58 (2003).   As noted by Professor Bloch, reviewing officials functioning in the manner of a “counselor” would “remove much of the development work from the ALJ including the second-and third-hat roles of assuring that the claimant’s and SSA’s (or DDS’s) positions are fully supported.”   
As a corollary to the above conceptions of the role of the RO, existing rules under Subpart R of title 20 CFR governing representation should be amended to make clear that a representative’s due diligence and affirmative duty promptly to submit to the Agency all evidence a claimant wants to submit in support of the claim attaches also at the RO level and that we will measure timely compliance with the standards set out in 20 CFR 404.1740(b)(1) [“forward [such evidence] to us as soon as practicable”] by reference to the date the representation agreement was executed and document how and to what extent the representative has lived up to meeting his or her fiduciary obligations in this regard, such documentation becoming part of the record.  
If, over our objections, you decide to proceed with your concept of the reviewing official as 

spelled out in Subpart C, we urge you nonetheless to incorporate into Subpart C as many of our 

suggestions as you may see fit.  A few specific suggestions follow.  
§405.210
How to request review of an initial determination
Text:
“(a)  Written request.  You must request review by filing a written request.  You should include in your request---

*           *             * 


(4)  Additional evidence that you have available to you, and”

Comment:
The rule reads “should include” whereas, given the importance of the development function at the Reviewing Official level, the rule should be directory and read “must include.”


The rule fails to require that the “additional evidence” must be identified with sufficient specificity and must include full name, street address, city and state, and zip code.   
The term “evidence that you have available to you” is ambiguous.  It raises questions of control, possession, authority to direct another to provide the evidence, etc.  The ambiguity is troublesome given the obligation in your amendments to § 404.1512 [the definition of Evidence] that you impose on a claimant to provide evidence “you consider to be unfavorable to your claim.”  70 FR 43607.    

§405.210
How to request review of an initial determination

Text:
“(d)  Extension of time to request review.  If you want us to review the initial determination on your disability claim, but you do not request review timely, you may ask us for more time to request review. Your request for an extension of time must be in writing and must give the reasons the request for review was not filed in time. If you show us that you had good cause for missing the deadline, we will extend the time period. To determine whether good cause exists, we will use the standards explained in § 405.20.”

Comment:
The rule as written does not contemplate that a request for an “extension” might be made before the 60-day period specified in §405.210(b) expires.  See §405.505 and our proposed revision for better language.
Revision:
“(d)  Extension of time to request review.  If you want us to review the initial determination on your disability claim, but you do not request review timely, you may ask us for more time to request review. Your request for an extension of time must be in writing and must give the reasons the request for review was not filed, or cannot be filed, in time. If you show us that you had good cause …”
§405.215
Procedure before a reviewing official.
Text:
“ * * *  If additional evidence is necessary, the reviewing official may…send the claim to the State agency for it to obtain the additional evidence.  The reviewing official also may remand a claim back to the State agency for it to readjudicate the claim.”

Comment:
The cited portions of the rule which authorize the reviewing official to send a case back to the State agency or to remand the case should be curtailed to limited situations if the goal of improved timeliness in decision making is to be realized.  If you accept the Bloch proposal for redefining the role of the RO to that of active record development and preparation of the case for the ALJ hearing, then there is no need to allow for sending the case back to obtain additional evidence.  The RO will obtain the evidence.  As to remanding a case to the State agency, the rule should limit remands to errors of fact or law, misapplication of the Medical-Vocational Guidelines, or failure of the State agency to consider an entire line of evidence or impairment alleged.  

§ 405.225
Notice of the reviewing official’s decision

Text:
“ * * *  We will also inform you of your right to a hearing before an administrative law judge.”

Comment:
Full and fair notice requires that you inform the claimant of the right to obtain 


an attorney or qualified legal representative.  The notice should included adequate information about how a claimant may go about finding a representative (e.g., a list of organizations which will assist the claimant in locating an attorney or nonattorney representative).  The claimant who is unrepresented at this stage of the process should be clearly and firmly put on notice that failure to timely obtain a legal representative prior to the ALJ hearing may result in the loss of the right to representation if they cannot show the ALJ a good cause for not exercising the right to representation prior to the day of hearing.   The filing of a request for hearing following receipt of the Notice of the reviewing official’s decision which contains the information about representation should constitute a rebuttable presumption at the hearing level that the claimant was aware of this right, failed to act on it and thereby waived such right.  

Subpart D  - Administrative Law Judge Hearing

General Comments – Subpart D

We strongly support the retention, and central role in the administrative review process of the de novo nonadversarial hearing before a fair, independent and impartial APA administrative law judge.  We are aware of no comments by any of the stakeholders in your program who disagree on this point.  Michael Greco, President of the American Bar Association, has written you in his  capacity as the representative of the legal profession in the United States that “longstanding ABA policy” calls for due process, on-the-record hearings, presided over by administrative law judges appointed pursuant to §3105 of the Administrative Procedure Act, Title 5 U.S.C., and applying standards consistent with the law and published regulations.  This commitment to the ALJ hearing and its centrality in your process has found unqualified support in the publications and reports of a wide range of other organizations and individuals who closely follow the administration of your programs including the Social Security Advisory Board, the United States General Accountability Office, the National Organization of Social Security Claimants’ Representatives, American Federation of Government Employees, the Federal Bar Association, Professors Victor Rosenblum, Frank Bloch,  Jeffrey Lubbers and other members of academia.

§ 405.301   Hearing before an administrative law judge – general

Text:
“This subpart explains what to do…* * *   The Commissioner will appoint an administrative law judge to conduct the hearing. If circumstances warrant after making the appointment (for example, if the administrative law judge becomes unavailable), the Commissioner may assign your claim to another administrative law judge.  * * *   If you waive your right to appear….the administrative law judge will make a decision based on the evidence that is in your file…”

Comment:
The Administrative Procedure Act § 554(d) strictly limits the circumstances under which an ALJ, once assigned to a given case, may be reassigned or removed from the case. The proposed language “If circumstances warrant…” does not suffice, standing alone or considered together with the example given (“if the administrative law judge becomes unavailable”) to protect the integrity of the assignment process as required by 5 U.S.C. §3105.  

Revision:
“(a)  This subpart explains what to do… * * *  The Commissioner will appoint an administrative law judge to conduct the hearing. If circumstances warrant after making the appointment (for example, if the administrative law judge becomes unavailable), the Commissioner may assign your claim to another administrative law judge as explained in §405.301(b).  * * * “

(b)  Circumstances under which the Commissioner may assign a different administrative law judge to your case after an initial assignment are limited to instances of an administrative law judge’s death, extended physical or mental incapacity, or unavailability for the performance of judicial functions for an extended period.” 
Comment:
If the claimant waives the right to appear, the ALJ will make a decision on the basis of the evidence in the “record”, not “file.”  20 CFR §§ 404.951, 404.953.
Revision:
Substitute “record” for “file.”
§ 405.302   Authority of administrative law judges  

Text:
“The administrative law judge derives his or her authority from the Commissioner and has the authority to find facts and to conduct a fair and impartial hearing in accordance with section 205(b) of the Act.”

Comment:
The rule as drafted is materially and legally incomplete by omitting a reference to the Administrative Procedure Act as a source of the ALJ’s authority.

Revision:
“The administrative law judge appointed under 5 U.S.C. §3105 derives his or her authority from the Commissioner and has the authority to find facts and to conduct a fair and impartial hearing in accordance with §§ 554 and 556 of the Administrative Procedure Act, Title 5 U.S.C., as amended,  and section 205(b) of the Social Security Act, as amended.”

§405.310
How to request a hearing before an administrative law judge
Text:
“(a)  Written request.   You must … include in your request-- * * * (3) The specific reasons you disagree with the decision made by the reviewing official, (4) Additional evidence that you have available to you, “

Comment:
Clause (3) should be revised to add a requirement that the claimant specify the impairments alleged.

Revision:
“(a)  Written request.   You must … include in your request-- * * * (3) The specific reasons you disagree with the decision made by the reviewing official, including the medical impairments you believe prevent you from working,”
Comment:
Represented claimants can be expected to satisfy the requirement of submitting additional evidence or alternatively of providing a clear, detailed statement describing evidence that, while not yet available, has been requested, including the name and address of the source of the evidence and a brief description of the nature of the evidence.  In the case of unrepresented claimants, the rule should state clearly that the claimant must tell us the name and address of the source of the evidence if the claimant does not possess a copy of the evidence itself.   
§405.310 is incomplete insofar as there is no mention of the claimant’s continuing obligation to inform Social Security of any change of address.  The rule should include a subsection stating that the claimant must separately advise the Office of Hearings and Appeals or the administrative law judge assigned to the case of any change of address.

§ 405.315(a)     Time and place for a hearing before an administrative law judge

Text:
“(a)  * * * Within 90 days of the date we receive the hearing request, the administrative law judge will set the time and place for hearing.  The administrative law judge will notify you of the hearing date at least 45 days before the hearing, unless you agree to a shorter notice period.  The administrative law judge may change the time and place of the hearing, if it is necessary.”
Comment:
We commented on the 90-day rule in our discussion of §405.1(a) above. In addition to those comments, we emphasize that APA §555(b) provides that in fixing the time and place for hearing, due regard shall be had for the convenience and necessity of the parties or their representatives. 
The 90-day rule is viewed by you as a management tool but the regulation is couched in mandatory terms (“Within 90 days….the administrative law judge will set the…hearing”).   As your reform plan is implemented, those hearing offices with a substantial backlog of aged cases to which ALJs have not yet been assigned will be confronted with the dilemma of whether to schedule for hearing those cases on the docket with a request for hearing date which pre-dates the effective date of your final regulations or to give precedence to the newer cases.  It would be unfair in the extreme to require compliance with the 90-day rule at the expense of those claimants who have been waiting for a hearing under the old program.

Moreover, the 90-day rule may tempt some managers to meet the timeframe by the expedient of first setting the case for hearing and then assigning an ALJ to the case.  This would constitute a clear violation of the APA.

We think that if a 90-day rule is to be required that the time period should begin to run from the day the ALJ is assigned to the case, not the hearing request day or the day the hearing office receives the request for hearing.

Revision:
“(a)  * * * Within 90 days of the date we assign an administrative law judge to your case,  the administrative law judge will set the time and place for hearing if your case will be ready to be heard.  The administrative law judge will notify you of the hearing date at least 45 days before the hearing, unless you agree to a shorter notice period.  The administrative law judge may change the time and place of the hearing, if it is necessary.”
Rules Concerning Video Teleconferencing

§ 405.315(c)        Determination regarding in-person or video teleconference appearance of

    witnesses at the hearing.

§ 405.316(b)(5)   Notice information – whether your or a witness’s appearance will be by 



    Video teleconferencing

§ 405.317 (a)(3)  Objections  - objection to appearing by videoconferencing

§ 405.350(a)   
    The right to appear and present evidence  (“when the conditions in 

    § 405.315(c) exist, by video teleconferencing”)

Text:

“§405.315 

(c) Determination regarding in-person or video teleconferencing appearance of witnesses at the hearing.  In setting the time and place of the hearing, the 

administrative law judge will determine whether you or any other person will appear at the hearing in person or by video teleconferencing. Video teleconferencing will be used when it is available and when it would be more 

efficient than conducting an examination of a witness in person. Section 405.350 explains how you and witnesses appear and present evidence at hearings.”
Comments:    

We strongly oppose your rules for determining whether the hearing will be in-person or by video teleconferencing.   The draft language is internally inconsistent, contrary to the law and violative of the January 2003 Memorandum of Understanding signed by AALJ and the agency.  The MOU provides that only the ALJ will make the discretionary decision whether to schedule a VTC hearing, subject to the claimant exercising his/her right to opt out of a VTC appearance.   While §405.315(c) seems at first blush to acknowledge this settled precedent (“the administrative law judge will determine…”), the very next sentence makes a diametrically opposite statement (“Video teleconferencing will be used when it is available and when it would be more efficient…”).   
APA §555(b) states that “a party is entitled to appear in person…in an agency proceeding” so that the rule as drafted is unlawful if you intend the ALJ to make the determination of setting an appearance by video teleconferencing based on availability and efficiency. We also are strongly influenced by the fact the ALJ hearing is the one and only opportunity where the claimant can come face-to-face before a government official who will listen carefully to the claimant’s testimony, consider the evidence and the claimant’s demeanor and judge credibility.  As efficient as a video teleconferencing appearance of the claimant may be from the Agency’s perspective, to the claimant and to many judges, VTC appearance and testimony is a pale shadow of reality compared to an in-person hearing.  Compounding this fact will be the increasing sense of helplessness, confusion and lack of information which will surround the appearance of unrepresented claimants for a VTC hearing at remote sites where contract hearing monitors, by Agency design, will no longer be able to assist these claimants and there will be no other Agency support staff present to do so.  Under e-Dib, such claimants will not even have the assistance of someone to show them how to use the computer at a remote site to review the documentary evidence which has been burned to the CD disc that now will constitute their file.   
The rule should be revised to emphasize that the determination to conduct a video tele- conferencing or in-person hearing is a matter of discretion for each individual ALJ and that availability, efficiency and other factors are ones that the ALJ may consider in this regard.  
A supplemental issue is the use of VTC for taking the testimony of an expert witness.  Our position on this issue remains the same as that put forth in our letter to you dated April 4, 2003.
  
Revision:
“§405.315 

(c) Determination regarding in-person or video teleconferencing appearance of witnesses at the hearing.  In setting the time and place of the hearing, the 

administrative law judge will determine whether you or any other person will appear at the hearing in person or by video teleconferencing. In making the determination regarding the claimant’s appearance at hearing, the administrative law judge may consider whether video teleconferencing is available, whether using video teleconferencing  would be as effective as conducting an examination in person, the nature of claim, the entitlement of the claimant to an in-person hearing and other relevant  factors.  In making the determination regarding the appearance of expert witnesses, the administrative law judge shall give primary consideration to such factors as whether video teleconferencing is available and whether its use would be more efficient.  Section 405.350 explains how you and witnesses appear and present evidence at hearings.”
§ 405.316
Notice of hearing before an administrative law judge

Text:
“(c)   Acknowledging the notice of hearing.    In the notice of hearing, we will ask you to return a form to let us know that you received the notice. If you or your representative do(es) not acknowledge receipt of the notice of hearing, we will attempt to contact you to see if you received it. If you tell us that you did not receive the notice of hearing, we will send you an amended notice by certified mail.”

Comment:
§405.316 (c) needs to be consistent with §405.316(a) which contemplates the situation where the notice of hearing is served on the claimant by personal service or in open court.  Under such circumstances, there is no need for a subsequent acknowledgment.  


The phrase “if you tell us” seems inconsistent with requirements of proof and terms used to prove a matter.  Substituting “if you show us” or “if you establish” would resolve the problem.
Revision:
“(c)   Acknowledging the notice of hearing.    Unless you received the notice of hearing by personal service as provided in §405.316(a),  we will ask you in the notice of hearing we mail to you to return a form to let us know that you received the notice. If you or your representative do(es) not acknowledge receipt of the notice of hearing, we will attempt to contact you to see if you received it. If you tell us that you did not receive the notice of hearing, we will send you an amended notice by certified mail.”

§405.317
Objections.
Text:
“(a)(3)  If you object to appearing by videoconferencing, we will reschedule the hearing to a time and place at which you may appear in person before the administrative law judge”

Comment:
Subsection (a)(3) should be amended to make clear that the claimant has no basis or legal right to object to expert witnesses, interpreters or other witnesses appearing by videoconferencing at the claimant’s in-person hearing.
Revision:
“(a)(3)  If you object to appearing by videoconferencing, we will reschedule the hearing to a time and place at which you may appear in person before the administrative law judge.  You have no right to object to the appearance by video teleconferencing of interpreters, medical, psychological or vocational experts or other witnesses we call to appear in your hearing.”

§405.320
Administrative law judge hearing procedures – general.

Text:
“A hearing is open only to you and to other persons the administrative law judge considers necessary and proper. Proceedings will be conducted in an orderly and efficient manner. At the hearing, the administrative law judge will look fully into the issues, will question you and the other witnesses, and will accept any evidence that is material to the issues and that is submitted in accordance with § 405.331. The administrative law judge will decide the order in which the evidence will be presented. The administrative law judge may stop the hearing temporarily and continue it at a later date if he or she decides that there is evidence missing from the record that must be obtained before the hearing may continue. At any time before the administrative law judge mails a notice of the decision, he or she may hold a supplemental hearing in order to receive additional evidence, consistent with the procedures described below. If an administrative law judge requires medical or vocational testimony in your claim, the Federal Expert Unit will provide an appropriate expert who has not had any prior involvement in your claim. 

Comment:
We believe the general statement of procedures at the administrative law judge hearing level as described in §405.320 is fair and accurate as far as it goes.  We think that the administrative law judge should expressly be granted the discretionary authority, in appropriate cases (e.g., a failure to develop a whole line of impairment evidence), to remand cases to the reviewing official.  We appreciate the risk of delay that such a grant might entail but our experience suggests that incompletely developed records tend to come back to plague the agency and that the small delay that was sought to be avoided (absent the power to remand) morphs into a delay of significant proportions when an appellate body reverses and remands the same case years later.  In addition, a remand will serve to provide the RO with feedback which the Commissioner deems crucial for quality issues.   

§ 405.320, as drafted, includes the statement that “the administrative law judge ….will accept any evidence that is material to the issues”.  We believe that the proper language that should be employed consistently throughout your regulations is the phrase “material and relevant.”   Where you have used only the word “material” or only the work “relevant,”  we ask that you revised these 
sections to read “material and relevant.”  In addition to the rule above, see §§    405.350(b) and 405.430(b).


Finally, we believe that the last sentence in the rule should read “medical, psychological or vocational expert opinion evidence” not “testimony.” 
Revision:
“A hearing is open only to you and to other persons the administrative law judge considers necessary and proper. Proceedings will be conducted in an orderly and efficient manner. At the hearing, the administrative law judge … will accept any evidence that is relevant and material to the issues and that is submitted in accordance with § 405.331. The administrative law judge will decide the order in which the evidence will be presented. The administrative law judge may stop the hearing temporarily and continue it at a later date if he or she decides that there is evidence missing from the record that must be obtained before the hearing may continue.  The administrative law judge may remand your case to the Reviewing Official to obtain additional evidence.  At any time before the administrative law judge mails a notice of the decision, he or she may hold a supplemental hearing in order to receive additional evidence, consistent with the procedures described below. If an administrative law judge requires medical, psychological  or vocational expert opinion evidence in your claim, the Federal Expert Unit will provide an appropriate expert who has not had any prior involvement in your claim to appear and testify at your hearing or to submit an opinion in an other authorized manner.
Evidence submission and related rules – “unfavorable” evidence – submission deadlines – good cause exceptions – Closing of the record 
§ 405.320
Administrative law judge hearing procedures – general. 
      
§ 405.331
Submitting evidence to an administrative law judge. 
  

§ 405.332
Subpoenas. 
 
§ 405.350
Presenting Evidence at a hearing
 

§ 404.1512(c)
Evidence. 
  
§ 404.360   
Official record

Supplemental Information:
“Our program experience, as well as our discussions with interested parties, has convinced us that the late submission of evidence to the administrative law judge significantly impedes our ability to issue hearing decisions in a timelier manner.  … The late submission of evidence reduces the efficiency of the hearing process because we often must reschedule hearings to give the administrative law judge an opportunity to [review and consider the evidence].  …To manage our hearing process more effectively, we propose time limits for submitting evidence to the administrative law judge as well as consequences for failing to abide by the time limits.  The lack of any consequences for violating the time limits is a major shortcoming of our current rules.  We propose…that generally, you must submit evidence 20 days before the hearing.  Nevertheless, recognizing that there may be situations where it is impossible to comply with the time limits for submitting evidence, we propose specific exceptions to them.”  70 FR 43596
Comments
We have a long history of asking the agency to revise its regulations to insure that the record closes at the administrative law judge level.  We strongly support the inclusion in the plan of a record closing rule.  We also have been on record that the rules should be changed to accord the administrative law judge strong authority to curb abuses in evidence submission and to strengthen the power of the ALJ to issue binding pre-hearing orders, especially where the claimant has legal or qualified representation, to govern the timeframe for submitting evidence prior to hearing.  Therefore, we support the proposed rules as modified by our suggestion for equitably applying and liberally construing the “good cause” factors and determinations for unrepresented claimants in §405.20. 
We believe that the only possible solution to the timely-submission-of-evidence-problem is to vest the administrative law judge with sufficient discretionary power, subject to constraints, that will permit the decision maker to deal with this issue on a case by case basis, considering all of the relevant and material facts that are apparent on any given case record.   
Furthermore, we do not believe you see this plan and all of its rules as a fixed and unchangeable structure.  The Disability Program Policy Council may, upon a showing that the rules as initially promulgated are not working sufficiently to speed up the process, recommend to you that you impose more stringent consequences upon those who are instrumental in delays, including giving
ALJs the authority effectively
 to reduce a fee award otherwise payable to a representative.  Such controls are ubiquitous in state and federal courts, are fair and do work.
We have a specific comment about § 405.331 which provides in relevant part “You must submit all evidence that you wish to have considered at the hearing…”   The italicized word is inconsistent with your amendments in 20 CFR 404.1512(c) which requires a claimant to submit “unfavorable” evidence.
Revision:
“405.331.     You must submit with your request for hearing any evidence that you have available to you.  You must submit all evidence that will be considered at the hearing no later than 20 days before the date of the scheduled hearing, unless… * * *”
Revision:
405.350(b) Admissible evidence.   Subject to § 405.331, the administrative law judge may receive evidence at the hearing that he or she believes is relevant and material to your claim
405.360
Official record.

“All hearings shall be recorded.  All evidence upon which the administrative law judge relies for decision must be contained in the record, either directly or by appropriate reference. The official record will include ….documents that were used in making the decision under review… * * *  The official record closes once the administrative law judge issues his or her decision regardless of whether it becomes our final decision.” 
Comment:
Under the substantial evidence test, a reviewing court will determine if there is substantial evidence on the record as a whole to support the Agency’s conclusion.


Notwithstanding the intention under this NPRM that the Reviewing Official’s explanation of rationale not be given any weight, the explanation will be a document in the official record and as such will be considered by the reviewing court in rendering its decision.  See discussion below under §405.370.
While the list of categories of documents that will be included in the official record omits “medical records”, and even though the remainder of the rule which speaks to “exhibits introduced as evidence” will  necessarily encompass medical records, it may be preferable expressly to include a reference to “medical records.” 

§ 405.370(a)   Decision by the administrative law judge    

Text:
“(a) The administrative law judge will make a decision based on all of the relevant evidence. The written decision will articulate, in clear and understandable language, the specific reasons for the decision, including an explanation as to why the administrative law judge agrees or disagrees with the rationale articulated in the reviewing official’s decision.  


(b) * * *  …. [w]e will send you a written decision that explains why the administrative law judge agrees or disagrees with the rationale articulated in the reviewing official’s decision…”  

Suppl.Info.
“We do not intend that this new responsibility will constrain an administrative law judge’s independent decision making authority in any manner. Each 

administrative law judge will continue to issue written decisions based on his or
her independent evaluation and consideration of the evidence offered at the
hearing or otherwise included in the record. We believe that the inclusion of an explanation for why the administrative law judge agrees or disagrees with the rationale provided by the reviewing official will greatly assist our ability to provide reviewing officials with information from the hearing level that will help ensure that reviewing official decisions are based upon a fully developed record, are carefully articulated, and are consistent with program rules. We believe that with this assistance from each administrative law judge, we can ensure that the reviewing officials are making the right decision early in the administrative review process. Accordingly, we also propose that a copy of the administrative law judge’s decision be sent to the reviewing official at the same time that it is sent to the claimant. This new, systematic process will also create a method for transmitting management information that will enable us to assess problems in 

decision making and to improve the quality of decisions.”  70 FR 43602
Comment:
The introductory sentence in §405.370 is incomplete and fails to articulate the applicable legal principle by which ALJ adjudication is governed.  The missing element in the rule is that the ALJ makes a decision “on the record after an opportunity for agency hearing.”  The inclusion of such a statement then makes the proposed language (“based on all of the relevant evidence”) surplusage.  Of course, §405.370(a) could be amended to explain in language understandable to a layman that the “on the record” phrase means “based on all of the relevant evidence”

Comment:
We strongly oppose the requirement that the ALJ’s decision will include an explanation as to why the ALJ agrees or disagrees with the rational articulated in the reviewing official’s decision.  Our opposition is based on a number of factors.
Read together, §§ 405.215, 405.220 and 405.370 represent a subtle but clear violation of APA 554(d) (2) and related APA separation of functions provisions.  The rules empower the RO to investigate the claim and then, on the basis of the investigation, issue a decision which includes a statement of rationale for agreeing or disagreeing with the State agency.  To require the ALJ to comment on the investigator’s work product is to make the ALJ “responsible to or subject to” an individual engaged in the performance of investigative functions for an agency. APA 554(d)(2).

Under the current regulations, the de novo nature of the ALJ hearings is held inviolate because while the State agency makes a decision, that decision is nothing more than a part of the procedural history of the case which the ALJ reviews but does not weigh, consider or comment on.  As such, it cannot be said the ALJ is “responsible to or subject to” the State agency.      

We acknowledge that you have on a number of occasions expressed your belief that the RO’s decision will be accorded no weight by the ALJ.
    We understand that quality control and decisional consistency are important objectives for the agency. However, the case is “live” when the ALJ prepares and issues a decision and the APA bars any quality-control-driven requirement that interferes with an ALJ’s decisional independence in making findings of fact and conclusions of law and in drafting decisions.  Quality control of ALJ decision making should only be achieved through an appropriate and lawful review of closed cases.  See list of authorities cited at APA procedural protection, No. 22, above.  The objective of providing the RO with “feedback” is fully satisfied by providing the RO with a copy of the judge’s decision.

If the RO rules remain unchanged and if the requirement in §405.370 that the ALJ must comment on the RO’s rationale is unaltered, then it is not sufficient that your “no weight” (fn. 47) opinion  remain only a comment.  It must then be made a formal part of these rules.  
Revision:
“§405.370 (a) The administrative law judge will make a decision based on the record after an opportunity for agency hearing.  The written decision will articulate, in clear and understandable language, the specific reasons for the decision, including an explanation as to why the administrative law judge agrees or disagrees with the rationale articulated in the reviewing official’s decision.  As the administrative law judge hearing is de novo, the administrative law judge is not required to give any legal deference or evidentiary weight to the determination previously made by the reviewing official, including the reviewing official’s rationale for deciding the case in the way it was decided.”
405.373 Requesting consideration of new and material evidence

Text:
“(a)  If the administrative law judge’s decision is our final decision, he or she may consider new evidence submitted after the issuance of his or her decision if ….within 10 days of the date you receive notice of the decision… you…show….(1) There was an unforeseen and material change in your condition that occurred after the hearing and before the date of the administrative law judge’s decision” 

Comment:
We have recommended that the definition of “material” in §405.20 be changed to conform to its standard legal meaning.  If you intend a special meaning for the word in this rule, you should consider revising the wording of the rule.
Subpart E  -  Decision Review Board 

Text selected for commentary:
§ 405.405(b)
Decision Review Board 

(a)  The Board is comprised of administrative law judges and administrative appeals judges and is responsible for evaluating and reviewing certain decisions made by administrative law judges under this part before the decisions are effectuated. 

(b)  The Board will review administrative law judge decisions.   You may not appeal an administrative law judge’s decision to the Board.
§ 405.410
Selecting claims for Board review.

(a) The Board may review your claim if the administrative law judge made a decision…regardless of whether the administrative law judge’s decision was unfavorable, partially favorable, or wholly favorable to you.

(b)  The Board may use random sampling, the use of specific claim characteristics, a combination of these two methods, or other methods to select claims for review.  For example, it may review claims that involve problematic issues or fact patterns that increase the likelihood of error or claims that involve the application of new policies, rules, or procedures.  The Board will review both allowances and denials of benefits and will not review claims based on the identity of the administrative law judge who decided the claim. 
Suppl.Info.
“Some interested parties argued that the Appeals Council should be retained because it identifies erroneous administrative law judge decisions and provides recourse in a significant number of instances. They argued that, as a result, the elimination of the Appeals Council would result in an unacceptable increase in the number of cases filed in Federal district court, particularly those problematic or erroneous cases that are currently identified and resolved by the Appeals Council. … [M]any other interested parties …argu[ed] that the Appeals Council does not effectively identify and address erroneous administrative law judge decisions.   70 FR 43597

While we agree that the Appeals Council has identified erroneous administrative law judge decision and provides recourse in some instances, * * *   We believe that the important and critical functions pertaining to the review of disability claims currently performed by the Appeals Council can be performed more effectively by a smaller review body that will focus on promptly identifying decision making errors and identifying policies and procedures that will improve decision making at all levels of the disability determination process.  We propose to establish a new Decision Review Board to perform these functions.   
The Decision Review Board will select and review both favorable and unfavorable administrative law judge decisions that are likely to be error-prone, and it will generally select and review and equal share of each type of case.  

Under our proposal, you will no longer have the right to request administrative review of a disability decision issued by an administrative law judge.”  70 FR 43597-98.
Comments:

APA § 557(b) provides that the presiding employee [ALJ]:

[S]hall initially decide the case…  When the presiding employee makes an initial decision, that decision then becomes the decision of the agency without further proceedings unless there is an appeal to, or review on motion of, the agency within time provided by rule.

Although the APA does not require an Agency to give an aggrieved claimant a right to 

administrative review after a decision at the hearing level, should an agency establish a review or 

appeal mechanism, then such body must act in accordance with APA § 557(b).  
The proposal for a new review body called the Decision Review Board (“DRB”) dispenses in the

main 
with a claimant’s right to appeal on the merits of a claim and opts instead for the 

alternative APA mechanism of reviewing case on own motion review.  A review process that 

allows one party to a dispute (SSA) to “appeal” while denying the other party (claimant) the
same right, might be considered unfair.  

Others may argue that this is an acceptable trade off in a nonadversarial system of
administrative justice which handles a large volume of cases.  Under this view, the substantive 

goal to be served by the review function is not strictly speaking to provide each and every 

aggrieved individual an appellate remedy but rather to establish a quality review, feedback
mechanism for the program as a whole.  
As we have pointed out previously, the vast majority of claimants at the hearing level are

represented (see fn. 19).  By definition, such individuals have the resources to seek 

further review in District court.  The elimination of the right to administrative appeal for 

represented claimants cannot be considered seriously to pose a violation of administrative due
process and the problem of erroneous unfavorable ALJ decisions is subject to an external 

corrective which also then serves as a quality indicator. 

If the question of fairness is somewhat more problematic for unrepresented claimants, there is 

little evidence to support the twin speculations that are made by many commentators and which,
if demonstrated, might warrant a different approach:  i.e., that unrepresented individuals will not 

seek out and obtain legal representation to take their claim to District court after losing the claim
at the ALJ level; and that unrepresented claimant do not have the resources or information to 

pursue a pro se filing in District court.

We agree with the elimination of the Appeals Council and support a new review
mechanism that will neither cause undue delays nor interfere with the independence and 

impartiality of administrative law judges.  We favor the proposed Decision Review Board 

(“DRB”)  applying the substantial evidence standard in reviewing the ALJ’s findings of fact and
a clear error of law test for reviewing legal conclusions.  We agree with others that an ALJ’s fact 

finding as to witness credibility should not ordinarily be subject to DRB review.   Below we
provide you with our specific comments and concerns concerning your proposed DRB.  

Failure adequately to articulate and limit case selection criteria.

We do not believe that §405.410(b)(1) adequately articulates or fairly limits the methods of

sampling and selecting claims for review.  As that section now reads, the DRB will be justified

in selecting cases by the use of “specific claim characteristics” or “other methodologies.”  We

have no problem with such non-random selection methods for “dead” cases for purpose of 

quality assurance review.  We have strong objections to any selection method other than random

sampling for “live” cases.   Under the APA, we believe the Agency may not review “live” cases 

other than in a true appellate fashion.  
Risk of Bellmon Review revisited

Case selection methodologies must not be employed which permit the return to “Bellmon-style” 

own-motion-review of claims to control the rate at which ALJs allow claims.

Failure to articulate criteria for selecting members of the DRB

DRB § 405.405(a) is devoid of any standards for the selection or qualifications for administrative
law judges who will serve on the Board or the length of the tour of service. Such standards must
be clearly stated in the final rules.  At a minimum, the standards should include the requirement
that serving on the Board must be for a fixed term by voluntary assignment from a register of 

qualified ALJs pursuant to a negotiated procedure agreed upon by Agency management and the
AALJ union under the collective bargaining agreement.

Under current Office of Personnel Management rules, an agency may not assign an
administrative law judge (by detail or otherwise) to perform duties that are not the duties of an 

administrative law judge without prior approval of OPM except when (1) the other duties are not 

inconsistent with the duties and responsibilities of an administrative law judge; (2) the 

assignment is to last no longer than 120 days; and (3) the administrative law judge has not had an 

aggregate of more than 120 days of those assignments or details within the preceding 12 months.  
5 CFR § 930.209.  This raises serious concerns for us as to how the Agency intends to create and 

maintain an effective Decision Review Board comprised mainly of administrative law judges. 
These concerns are compounded by the nature of review.  If the review function were structured

as an appellate remedy with a claimant’s right to appeal, then the ALJs serving on the Board 

would be performing a judicial function.  If, however, the review function is essentially a quality
review mechanism and/or policy formation venue, this presents the risk of an APA violation

(assignment to ALJs of functions inconsistent with the judicial function) and/or an undermining

of the serving judge’s status as a member of the bargaining unit (policy formation being the 

prerogative of management).   
Conclusion
Thank you for the opportunity for commenting on your proposal.  We look forward to working 

with you and your staff in meeting and overcoming the challenges that lie ahead.  
Dated:  October 25, 2005
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�   “(1) Why does it take so long to make a disability decision?  (2) Why can’t people who are obviously disabled get a decision immediately?  (3) Why would a disability beneficiary risk attempting to work after having gone through such a long disability determination process and having been found to be disabled?”  70 FR 43591





�  From long experience however, we have concerns about top down formulation of policy with only a façade of seeking input from those employees affected most directly and with expertise for crafting process solutions that are fair and which work.  This Council and its work product will have value and legitimacy if these concerns are understood and Council members are encouraged by you to function in an open, inclusive and transparent fashion.  





�   When we say we “strongly oppose” a proposed rule or plan provision, we do so because we think that the provision in question is irreconcilably inconsistent with applicable law (e.g., role of the administrative law judge under the Administrative Procedure Act;   the requirement of a full and fair due process hearing before an independent decision maker; etc.)  In such cases, we believe that the provision should be dropped from the plan and an alternate rule substituted in its place.  If we say we “oppose” a plan component, we mean that we think it is unsound, imprudent but not per se unreasonable or unlawful.  We realized that other interested parties may have a different but reasonable basis for supporting the provision.  Similarly, when we “support” a proposed rule, we view the rule to represent a better, more consistent solution to a problem but accept that others may have a reasonable basis for differing with us.  If we tell you that we “strongly support” a proposed rule, we mean that we think it is an essential, inalterable or legally-required provision for any SSA disability adjudication process. 





�  See Richardson v. Perales, 402 US 389 at 399. 





�  Proposed rules §§ 405.201 – 405.230.


�  Friendly, Some Kind of Hearing, 123 U of Penn L.Rev. 1267 (1975).





�   Final Report of the Attorney General’s Committee on Administrative Procedure, contained in Administrative Procedure in Government Agencies, S.Doc.No.8, 77th Cong., 1st Sess., 157 (1941), cited in Perales 402 U.S. at 409.





�  The Attorney General’s Manual is reproduced in William F. Funk, et al, FEDERAL ADMINISTRATIVE PROCEDURE SOURCEBOOK, Ch. 1, 33 (3d ed. 2000).





�   Section 205(b)(1) of the Act;  42 U.S.C. § 405(b)(1).





�   Section 205(g) of the Act;  42 U.S.C. § 405(g).  





�   The inclusion of this language in a separate statute providing for an agency hearing is said to  “trigger”  the


     applicability of §§ 554 and 556 to an agency’s adjudication process.


�   450 U.S. 91, at 96, n. 13.   





�   Professor of Law at University of Virginia Law School; co-chair adjudication group, American Bar Association’s Administrative Procedure Act project.





�  Professor of Law, Emeritus, UCLA Law School, co-chair adjudication group, American Bar Association’s Administrative Procedure Act project; author of numerous articles on administrative law including The Administrative Judiciary: ALJs in Historical Perspective, 20 J. Natl Assoc. of ALJs 157 (2000).  





�  Richardson v. Perales, 402 U.S. 389, 409 (1971).





�   The Commissioner’s reference can only be understood to refer to §554 formal adjudications and the standards for formal adjudications as described in §§ 554 and 556.  With the exception of a few provisions in APA sections 555 and 558, the APA does not spell out standards or procedures that an agency must follow when engaging in informal adjudication.  See,  Asimow’s Guide, 9.01 at p. 146.  





�   See, � HYPERLINK "http://www.abanet.org/adminlaw/apa/home.html" ��http://www.abanet.org/adminlaw/apa/home.html�;  Recommendations to Amend the APA, follow “Adjudication” link.  The APA project has two primary goals:  (1) to generate a comprehensive and authoritative document summarizing the current state of administrative law and (2) to prescribe recommendations for improving the administrative process through a revised and restated APA. 


 


�    Since the Supreme Court did not apply the APA in reaching its decision in Perales, its statement about “informal” hearings is obiter dicta, i.e., an opinion voiced by a judge that has only incidental bearing on the case in question and is therefore not binding.





�   At the time of Perales, most claimants appeared before the Hearing Examiner without legal representation.  Today, by contrast, approximately 73.7% of all claimants who go through the four steps of the administrative review process are represented while the percentage of represented claimants at the hearing level step now exceeds 80%.   See OCALJ statistics, 2004, showing 72.6% of the cases involved attorney representation and 13.8% involved nonattorney representation.  These figures are not cumulative as there is some overlap in cases where there is both attorney and nonattorney involvement. 





�  “[T]he agency operates essentially, and is intended so to do, as an adjudicator and not as an advocate or adversary.  This is the congressional plan.”  Richardson v. Perales, 402 U.S. at 403.  





�    For a review of what is meant under the APA by  “informal adjudications”, see  Asimow’s Guide at § 9.04, p. 151.  See also  an earlier study of this same subject:  P. Verkuil, A Study of Informal Adjudication Procedures, 43 U. Chi. L. Rev. 739 (1976) which notes that virtually no procedural protections are prescribed by the APA for informal adjudication. 





�   Asimow’s Guide, Preface at xiii:  “Today the great majority of “formal adjudications” under the APA consists of disputes about Social Security and other benefit programs.” 


  


�  See, generally Asimow’s Guide.  At the rear of the Guide is A Blackletter Statement of Federal Administrative Law which lists and succinctly states every core requirement of APA formal hearings. The Blackletter Statement was prepared by the Section of Administrative Law and Regulatory Practice of the American Bar Association and approved by the Section Council on November 3, 2001.  It was published at 54 ADMIN. L. REV. 1 (2002).





�   See, e.g.,  Asimow, When the Curtain Falls: Separation of Functions in the Federal Administrative Agencies, 81 COLUM. L. REV. (1981). 





�  Referred to in Administrative law as the “Separation of Functions” requirement.   See Asimow’s Guide, 7.06 at 120-127.   Wong Yang Sung v. McGrath, 339 U.S. 33 at 41 (1950) (speaking to the Congressional intent in passage of the APA: “More fundamental, however, was the purpose to curtail and change the practice of embodying in one person or agency the duties of prosecutor and judge.”).   Similarly, the Court in Federal Maritime Commission v. South Carolina Ports Authority, 535 US 743 (2002) stressed the importance of the role of an ALJ to insure that hearings be “conducted before a trier of fact insulated from political influence.”    As observed by the Supreme Court in Butz v. Economou, 438 U.S. 478, 513 (1978), "the process of agency adjudication is currently structured so as to assure that the hearing examiner exercises his independent judgment on the evidence before him, free from pressures by the parties or other officials within the agency."  And, of final note: the ALJ “is subject only to such administrative supervision as may be required in the course of general office management.”  Association of Administrative Law Judges v. Heckler, 594 F.Supp. 1132, 1146 (D.D.C. 1984).   





�  Functions such as peer review and quality control functions are analogous to the functions of a prosecutor or agency head and inconsistent with duties and responsibilities of an ALJ.   Attorney General’s Committee on Administrative Procedure in Government Agencies, Final Report, S. Doc. 77-8 (1941).  To protect the fairness and accuracy of evidentiary fact-finding, administrative law judges should be “insulated from all phases of a case other than hearing and deciding.”  Id. At 56.  Asimow’s Guide, 10.05.





�  Under the Administrative Procedure Act provision that cases shall be assigned to administrative law judges in rotation “insofar as practicable”, the “quoted phrase relates to exigencies arising in administration of business such as illness of examiners, disqualification, and unavailability by reason of unforeseen length of hearings or for other reasons.”  Federal Trial Examiners Conference v. Ramspeck, 104 F.Supp. 734 (D.D.C. 1952), aff’d 202 F.2d 3112, rev’d on other grounds, 345 U.S. 128.   





�  Association of Administrative Law Judges v. Heckler, 594 F.Supp. 1132 (D.D.C. 1984);  Nash v. Bowen, 869 F.2d 675, 681 (2nd Cir. 1989);  Sannier v. MSPB, 931 F.2d 856, 858 (Fed.Cir. 1991).  





� See Asimow’s Guide at 10.064, pp 178-180.


� See  Steadman v. SEC, 450 U.S. 91, at 100-101 (1981), relying on the legislative history of APA §556(d).   This standard means that the proponent must establish that it is more likely than not that the facts they seek to establish are true.  This standard is higher than the “substantial evidence” standard used by a court that is judicially reviewing an agency decision.   Asimow’s Guide,  5.034 at 69-70.


 


�  Why, it may be asked, if SSA’s hearings are not APA formal adjudications under § 554, the several courts of appeals have uniformly applied a rigorous rational basis articulation standard in the review of SSA cases.  There is no other source of law requiring this standard be applied.  Section 205(b) of the Act merely requires the decision to include “the reason or reasons.”    


�   The ALJ as “gatekeeper” of expert evidence derives from Daubert v. Merrell Down Pharmaceuticals, Inc., 509 U.S. 579 (1993) and its progeny, Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) and GE Co. v. Joiner, 522 U.S. 136 (1997).  While ALJs, unlike District Court judges, do not exclude unreliable expert opinion evidence from the administrative record, they nonetheless are required by these rulings to satisfy themselves that the experts who come before them are qualified by knowledge, training, or experience and have in fact applied recognized and accepted medical or other professional principles in a reliable way.  McKinnie v. Barnhart, ___F.3d___, 2003 WL 21054649 (7th Cir. May 1, 2003); Peabody Coal Co. v. McCandless, 255 F.3d 465 (7th Cir. 2001); Elliott v. CFTC, 202 F.3d 926 (7th Cir. 2000); and Consolidation Coal Co. v. Dir. Office of Workers’ Compensation Programs, 294 F.3d 885 (7th Cir. 2002).  


�   Proposed amendment to §404.1527 (f)(4).  70 FR 43608





�   Statement of Frank S. Bloch, Ph.D., Professor of Law, Vanderbilt University, School of Law, in testimony before the Subcommittee on Human Resources of the House Committee on Ways and Means, September 27, 2005.





�  Ibid. 








�   We concur that the RO is not to conduct a hearing or meet with the claimant in person. We are not here suggesting any formal process or claimant access to the RO.  Rather contact by the RO or the RO’s staff with the claimant, by telephone or in writing as is now the practice at the State agency during reconsideration, should be sufficient to assist the RO in obtaining a better understanding of the claimant’s medical history and to learn what evidence may exist to show the nature, onset, duration and severity of the alleged impairments.  This may have the added benefit of helping to frame and or narrow the issues (as when an onset date is clarified or amended).  


 


�  If the final rules retain the definition of material that is now present in §405.5, the RO will first be required to consider whether the new evidence is of such a character that there is a high likelihood that the outcome in the case would change.   That seems to us to require ab initio an expert medical opinion and ROs do not have such expertise.  If you accept our proposed definition of material, then if the evidence is new and has a bearing on the issues in the case, the rule would require each such case to be decided in consultation with a medical expert.  Neither scenarios seems attractive.  It would be better to allow your highly-trained attorneys to exercise judgment and discretion in deciding whether and when to ask for a consultative opinion from a network affiliated medical or psychological expert, and dispense with the idea of a “decision in consultation” whatever that term might mean.   





�   Statement of Frank S. Bloch, supra;   see also,  Bloch, Lubbers, & Verkuil, Developing a Full and Fair Evidentiary Record in a Nonadversarial Setting: Two Proposals for Improving Social Security Disability Adjudications, 25 Cardozo L. Rev. 1 (2003).  





�   Letter of April 4, 2003, from Ronald G. Bernoski, President, AALJ, to Jo Anne B. Barnhart, COSS, referencing SSA’s Notice of Final Rulemaking, 68 F.R. 5210.





�   § 405.320 provides in relevant part:  “At the hearing, the administrative law  judge … will accept any evidence …that is submitted in accordance with §405.331.”]





�   §405.331 provides:  “You must submit with your request for hearing any evidence that you have available to


you. You must submit all evidence that you wish to have considered at the hearing no later than 20 days before the


date of the scheduled hearing, unless you show that you have good cause under § 405.20(a) for submitting the 


evidence after this 20-day period, or you show that the late submitted evidence relates to a material change in your 


 condition between the date set for submitting all evidence and the date of the hearing. Your failure to comply with 


 this requirement may result in the evidence not being considered by the administrative law judge.”


 


�  §405.332 provides in relevant part:  “(b) To  have documents or witnesses subpoenaed, you must file a written request … at least 20 days before the hearing date.”





�  § 405.350 provides in relevant part:   “ (b)  Admissible evidence.   Subject to § 405.331, the administrative law judge may receive any evidence at the hearing that he or she believes is relevant to your claim.”





�   Under the NPRM, this existing rule would be amended to provide:  “ * * * You must provide evidence…that we need to decide your claim, including evidence that you consider to be unfavorable to your claim.”





� § 404.360 provides, in part:  “The official record closes once the administrative law judge issues his or her decision regardless of whether it becomes our final  decision.”


 


�   While HALLEX purports to give ALJs such authority presently, the fee award rules and rules for objections are drafted in a manner that all but precludes any meaningful opportunity for an ALJ to do so. 








�  See  NPRM, 70 FR 43596:  “[ALJs] will not be required to give any legal deference or particular weight to the determination previously made by…the reviewing official”





   See also,  Letter of June 4, 2004, from Jo Anne B. Barnhart to Robert E. Robertson, US General Accounting Office, appended to the July 2004, GAO Report 04-656, “More Effort Needed to Assess Consistency of Disability Decisions”:  “[If] the claimant requests a hearing, the ALJ will be issuing a de novo decision.  While the RO decision is not controlling and will be accorded no weight by the ALJ, if the ALJ disagrees with the RO decision, the ALJ will be expected to give feedback to the RO by addressing the matter in the decision.” 


�   The exception is that a claimant whose request for hearing has been dismissed by an ALJ retains the right to ask the ALJ to vacate the dismissal order, § 405.382(a), and, if the request is denied, may then request the Decision Review Board to vacate the dismissal, § 405.382(b).


�  These comments are the views of the National Executive Board of the AALJ.  Judge William A. Wenzel served as the principal draftsman of these comments.  If you have any questions concerning these comments, please contact Judge Wenzel. 





