Jan. 4, 2008
Dr. Hutt

National Park Service, National NAGPRA

1849 C Street, NW. (2253)

Washington, DC  20240

Subject:  Docket No. 1024-AC84

I am writing as a member of the public regarding the proposed draft regulations for disposition of culturally unidentifiable human remains. The geographic basis of the regulations is conceptually flawed and deviant from the intent of Congress in passing NAGPRA that final rule making cannot proceed until re-conceptualization occurs. 

My specific comments begin with section 10.11(b)(2). While disposition of culturally unidentifiable remains to tribal land owners or aboriginal land owners as determined by the Indian Claims Commission (Section 10.11(b)(2)(i-ii) is reasonable, the addition of “…or a treaty, Act of Congress, or Executive Order” under section 10.11(b)(2)(ii) is too ambiguous. Section 10.11(b)(2)(ii) should end with a period after Commission or the United States Court of Claims. Adding treaties, acts, etc. does not clarify or create a logical process for determining transfer of custody of culturally unidentifiable remains. 
The next section, 10.11(2)(iii)(A) indicates disposition would go to tribes with a cultural relationship to the region from which the human remains and objects were removed. This ignores that geography is already a line of evidence for cultural affiliation, i.e., region has already been considered in determining there is insufficient evidence to transfer custody to a claimant tribe. To make “region” or geography the sole reason for transferring custody is problematical for several reasons. First, there are multiple tribes per region. If museums or agencies are to transfer custody to a tribe within a region, how should they proceed if there is no other regulatory criterion when there are multiple tribes in the region? In other words, region is not a sufficient criterion for disposition. 

Second, most tribes were historically moved to their present location—many of them were moved far beyond their aboriginal or protohistoric region of origin. The political entities that are labeled federally-recognized tribes today may have little to no connection (in the regulatory sense of cultural affiliation) with the culturally unidentifiable remains. In fact, the inability of agencies, museums and tribes to document some connection with claimed remains or objects is how the classification of culturally unidentifiable arises. Assuming the intent of Congress in passing NAGPRA was to create a process of transferring custody to rightful owners or next-of-kin, then a regulation that ignores the search for next-of-kin and merely disposes remains and objects to conveniently located tribes does not meet the intent of the law or Congress. In sum, the section 10.11(2)(iii)(A) concept of “geographic affiliation” does not create a reasonable process for determining rightful ownership or locating next-of-kin. 
The next section, 10.11(2)iii(B), indicates disposition would go to tribes in “the region in which the museum or Federal agency repository is located.”  This concept of “museum affiliation” abandons any search for rightful owners or descendants. Surely this was not the intent of Congress. 
In summary, promulgating a regulation to dispose of culturally unidentifiable remains and objects that were located on tribal lands or on aboriginal lands as determined by final decision of the Indian Court of Claims or Claims Commission is reasonable and should proceed. However, inventing geographic or museum affiliation as concepts that logically lead to determinations of the next-of-kin or rightful ownership or custody does not meet the sprit or intent of the law or Congress. These sections should be scraped! 

Nancy Coulam 

