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Washington, DC 20550

Re: Petition to Expand the Public Docket and
FOIA Appeal of FOIA Determination 2000-73
Application of National Pagsenger Railroad Corporation
(Docket No. FRA-1999-6404) . 2, 5

Dear Administrator Molitoris:
[ Introduction

Au October 18,1999 Petition filed by the National Rail Passenger Corporation (“Amtrak”)
in the above-captioned proceeding requests that Amtrak be permitted, under 49 C.F.R. § 238.203,
to operate certain railcar equipment manufactured by Talgo notwithstanding the failure of that
equipment to comply with buff strength standards set by the Passenger Equipment Safety
Standards of 49 C.F.R. Part 238 (the “ Standards’).

On behalf of Bombardier, Inc. we areconcerned that the Federal Railroad Administration
(“FRA”) has continued to exclude from the public docket certainimportant rail passenger safety
information on which the Petition directly and substantially relies. Of still greater concern isa
statement, contained in aDecember 21, 1999 |etter to usfrom the FRA’s William Fashouer,
Senior Attorney, that the FRA may base its decision in the above-captioned proceeding on
information that it will not make available for public review and comment.

Given your commitment to rail safety, and the FRA’s policy of public participation in
safety rulemakings, We respectfully request that you reverse the decisions of your staff and direct
that all safety information directly and substantially relied upon by Amtrak and Talgo in this
proceeding, and essential to FRA. consideration of the Petition and the public’s right to comment
meaningfully, beincluded in thepublic docket. On behalf of Bombardier, we also appeal,
pursuant to 45 C.F.R § 7.2 1, a determination under the Freedom Of Information Act (“FOIA”),
contained in the December 21,1999 Fashouer |etter (the*FOLA Determination”) in FOIA case
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number 2000-73, that eertain information we requested by letter dated November 22,1999 (the
"FOIA Reguest’) is exempt from disclosure. These requests are combined because Mr.
Faghouer’s letter links resolution Of the FOIA Request and FOIA Determination directly to the
contents of the public docket in this proceeding.

Because it would be inconsistent with Federal law and FRA. policy for the FRA to rely on
nonpublic information in this pro& ding, the FRA should release and docket in this proceeding
unredacted versions of the documents responsive to our FOIA request. One example of the
relevant documentation Mc Fashouer has redacted is, in the words of the petitioner, an “extensive
three-volume Submission for FRA that provided FRA acomprehensi velinear structural analysis
(trainset finite element analysis) of Amtrak’s Talgo equipment, Which represents as complete a
document as would be expected with the procurement of Tier | passenger equipment.” Amtrak
Petition, October 18,1999, TheFRA also should docket in this proceeding additional material
referred to in the redacted documents that now have been released. This new information
includes:

o The“safety equivalency analysis recently furnished t0 FRA by Talgo” (cited in the
FRA letter to Bob McGowan of Amtrak, February 22, 1999; since Amtrak and Talgo
assert that the Talgo trainsets provide an equivalent level of safety, this document is
particularly relevant to this proceeding);

e “Contractor Analysis Talgo Submitted Data (sic) [which] identify Talgo’s submission
for equivalence to requirements of CFR 238 (Tier I) ,,.”. (cited in FRA Minutes
April 9,1999);

® “Amtrak March 26, 1999 |etters to the FRA regarding collision posts and
anticlimbers” (cited in FRA Minutes April 9,1999, in which FRA consultant Premier
Engineering states that it does not have enough information to evaluate corner posts
and rollover strength: *“Consequently, FRA cannot concur with Amtrak’s assertion
that these items are closed with the March 26,1999 |etters to the FRA.™);

e An April 22,1999 |etter regarding, at aminimum, truck securement issues (cited in
April 30, 1999 Minutes);

e AnFRA letter dated June 15,1999 which contained “Federal Railroad Administration
(FRA) Office of Safety, Assurance and Compliance evaluation of the safety
information provided by Talgo and Amtrak on the five Talgo passenger trainsets
assembled in Washington State” (cited in FRA. Minutes June 17, 1999);
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e “‘Actionitemt. . . Talgo and Volpe would reconcile the differences in interpreting the
FEA data, and determine the validity of the FEA results” (cited in FRA Minutes June
17,1999, and there is no indication in the record that thisinformation has been
provided to FRA); and

e “Actionitem 2. .. Talgo would demonstrate to Volpe the evidence that the HAZ’s
were properly addressed in the FEA model”; “[Action item 3] Talgo and Volpe are to
reconcile whether the passenger occupied volume is reduced based on FEA results’;
[Action item 4] Talgo end Volpe are to decide whether an analysis is needed to
determine the structural integrity of the trainset under 800,000 pound compressive
load”; “[Action Item 5] Talgo and Volpe areto try to reconcile whether or note the
truck t0 carbody attachment strength can resist aforce of 250,000 pounds acting on
any horizontal direction of the truck”; “[Action item 6] Talgo iSto provide FRA/Volpe
with the shear strength value of the air bag on top of the suspension column”; “[Action
item 7] Talgo IS to look into the accident information brought forward at the meeting
by Mr. Alpert and provide the findings to FRA™ (cited in FRA Minutes June17,

1999).

Since the petitioner and Talgo assert that the Talgo trainsets at issue in this proceeding offer g
level of safety equivalent to that provided by the Standards, it is critical that unredacted versions
of these documents be made available for public review and comment.

We believe that the decisions Of Mr, Fashouer and other FRA staff on these procedural
and FOIA issues are inappropriate and legally insupportable. The documentation we requested,
which bears directly on a pending proceeding, should have been made available to the public es e
matter of course and without the FOIA request your staff instructed us to make. This €IT0r was
compounded by the decision to make only certain information available to the public while
concluding that FRA staff involved in this proceeding can rely an the unredacted versions of those
documents to render a decision.

Given your very public position that safety iSsthe most important mission of the FRA, this
is a matter of intense public interest. Moreover, it is the first application of procedures set forth in
the FRA's Passenger Equipment Safety Standards for “grandfathering” noncompliant rail
passenger equipment. The final Standards have been public for less than eight months, and they
took more than five years to develop. It is incredible that FRA. staff would choose, after this
process, Not to provide the public with access to numerous safety-related documents as it
considers Whether to grant a waiver from the Standards. To do so, while excluding from public
review concerns that the FRA itself raised in the months leading up to this proceeding, would




SENT BY:Xerox Telecopier 7021 1= 3-00 7 10:5%58 202~ 202 832 3708:& 5

Jolene Molitoris

Petition and FOIA Appeal
Docket FRA~1999-6404
December 30, 1999

raise serious credibility issues with respect to the Standards and their implementation by the FRA.

Upholding these staff decisions also could compound problems in implementing the Standards as
manufacturers Of passenger equipment assert (as Talgo has in a number of public fora) that they
meet all of the Standards. |f the FRA grants Talgo’s request for secrecy in this proceeding, it can
be assured that other equipment manufacturers will make similar claims of compliance, but bind
the FRA to secrecy While the FRA reviews justifications for compliance with the Standards or
assertions of safety equivalency to the Standards.

We respectfully request that you stay the proceedi ng% and the comment period while you
consider thisappeal and issue awritten decision promptly.*/ For the reasons set forth below, the
FRA should release publicly all the information described herein for public comment.
Alternatively, if the FRA concludes that it will not release these documents to the docket, the
FRA either should (a) indicate definitively that the FRA will not rely on the non-public
information at issue in reaching a determination in this proceeding; or (b) dismiss the petition
because the public docket would not otherwise meet minimum filing requirements set by the FRA.

IL Background

Amtrak’s Petition seeksrelief from the Passenger Equipment Safety Standards recently
promulgated in 49 C.F.R. Part 238. Equipment that already isin operation, but does not comply
with new buff strength standards, may be "grandfathered” for continued use under 49 C.F.R.

§ 238.203(d) if the proposed usage is in the public interest and consistent with railroad safety, As
athreshold matter, though, a grandfather petition “shall include,” among other things,
“information (including detailed drawings and material specifications) sufficient to describe the
actual construction of the equipment,” “engineering analysis sufficient to describe the likely
performance" of the equipment in relevant scenarios, “a description of risk mitigation measures
that will be employed,” and a*“quantitative risk analysis incorporating the design information,
engineering analysis, and risk mitigation measures described” above, 49 C.F.R. § 238.203(d)(3).
Therule provides that the FRA will deny a petition that does not comply with this requirements.
49 CF.R § 238.203(h)(3).

v Time is of the essence in resolving the procedural and FOIA issues raised in this |etter
petition and appeal. This petition/apped is being filed a this early stage of the extended
comment period to alow the FRA a reasonable opportunity to decide these procedural
and FOIA issues prigr to the end of the comment period. The comment period is
scheduled to remain open for only a limited time. Bombardier intends to file substantive
comments on the Petition, but believes that the as-yet-unreleased information is so

important as tO warrant an additional extension of the comment period if theseissues are
not. resolved within the next several days.
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The Petition includes several references t0 documents that, by the Petitioner’s own
edmission, are fundemental to meeting the evidentiary burden of 49 C.F.R. § 238.203(d)(3).
Because the information referred to by Amtrak merited repeated references in the Petition, we
contacted the FRA to request that the information be placed in the docket. We were advised,
though, that the FRA would make this information available only through arequest under FOIA,

The FRA should have made thisinformation available in this proceeding as a matter Of
course and should not have subjected the process to the additional procedures required for FOIA
requests. Nonetheless, at the FRA's insistence, we filed a FOIA request on November 22. Far
from being a fishing expedition, our request sought only information specifically refereaced in the
initial petition. For exarmple, we requested Talgo's “extensive three-volume submission for FRA®
that, in the words of the petition, “provided FRA a comprehensive linsar structural analysis of
Amtrak’s Talgo equipment, which represents as complete a document as would be expected with
the procurement of Tier | passenger equipment.” This document apparently would include
structural valuesthat are key to making a determination regarding the structural and safety
capabilities of the non-compliant trainsets that are the subject of this proceeding, On December
14, the FRA made a ‘partia response” to our request and released portions of the information
requested to us, noting that the FRA would advise usasto the availability of the remaining
information following a determination as to whether that information would be exempt from
release under FOIA.

Mr, Fashouer’s FOIA Determination asserts that portions of the information we
requested -- and which were referred to by Petitioner -- are exempt from disclosure under §
U.K. § 552 (b)(4). Apart from conclusory statements concerning this exemption, the FOIA
Determination offers no other justification for the refusal. More disturbing, the FOIA
Determination advised us that;

Copies of all of the documents provided to you have been placed in
the docket for this proceeding. While some of these documents
involve redacted versions, the unredacted versions are available to
agency Staff and will be used in the agency’s review of the Amtrak
petition to the extent deemed necessary.

By stating that the FRA. will use nonpublic inform&on in reviewing the Petition “to the extent
deemed necessary,” the FOIA Determination has cast procedural uncertainty over this proceeding.
The decision to docket certain material we requested is welcome and will add to the public’'s
understanding of the Petition. Interestingly, while Talgo — which is not the petitioner in this
proceeding - previously had asserted that the Petition was, on its face, “complete and sufficient,”

e o ———t msnnre p men s o —
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it appears that the docket now will include additional submissions by Talgo to the FRA
responding to safety concerns the FRA hasexpressed over the Talgo trainsets. Thus, the FRA's
initial supplementation of the public docket has had beneficial effects serving the public interest in
fall disclosure of information. Still, the FRAs public indication that it will use nonpublic
information in asafety proceeding threatens to taint the entire proceeding in a manner inconsistent
with Federal |aw and established FRA policy.

[11.  FRA Policy and Administrative Law Principles Effectively Preclude FRA Use of
Non-Public Information in this Grandfathering Proceeding

The Federa statutes under which the FRA promulgated its Standards -- and thus, the
statutes by which this proceeding is governed — require an opportunity for meaningful public
participation in the rulemaking process. As discussed below, rulemaking under 49 U.S.C.

§ 20103(e) must include a hearing under 5 U.S.C. § 553 (discussed below) and an opportunity for
an oral presentation. Further, in waiving compliance with 8 rail safety regulation promulgated
under 49 U.S.C.§ 20103, the FRA must "make public the reasons for granting the waiver.” 49
U.S.C.§20 103(d).¥

It isimportant to note that Talge initially did not take advantage of its opportunity to
participate publicly in the development of the Standards, then submitted to the FRA a significant
amount of information after the comment period closed. A November 21,1997 public hearing on
the Standards would suggest, in fact, that Talgo consciously chose to ignore the pending
rulemaking proceeding:

MR.COTHEN: First of al, Mr. Gonzales (Talgo President Gustavo Gonzales), thank yOU for your
testimony and for your effort to SUgQeSt parformance raquirements that would match well with the
equipment design Of the commuter train set.

It Svery holpful information, | would hope we could find soms kind of mechanism for including
your company in the on-going discussions that we have in amore formal way. We did make an
invitatian to Renfe Talgo to participate in an initial briefing 0N the = cm this round of rulemaking Now
over two years ago, and far whatever reagon, we didn't link up at that time, and | think that that’ San
opportunity that it's unfortunate that We lost.

2/ Additionally, the statute requiring the FRA to promulgate the Standards spesifically
authorizes consultation with Amtrak and certain other entities, but requites that “minutes
of the consultation [be] placed in the public docket of the regulatory proceeding.” 49
U.S.C. § 20133(d).
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So I hope we can think about Ways of again integrating your company samehow into the working
group that we have cstablished.

What analyzis have you dane ~ obviously you d0 have two train sets operating under the waiver
currently, But |'m Sum - your statement reflects a SOphisticated understanding Of equipment design.

Certainly you’re conscious of the fact that the Talgo train set is — is different in many was than the
conventional rail equipment that’sbeen canstructed imder Association of American Railroad
standards, and | wanted to make that clarification.

These were railroad industry standards rather than manufacturer standards. Manufacturers adopt

derivatively, but it was initialy an industry standard and, of course, one which we had incorporated
into our regulatians for multiple-unit electric equipment many years ago.

What analysis have you doneto establish ta your satisfaction the comparability of the train set
operating in North Americaservice environment? |'m familiar with the history on Spanish Railways
and elsewhere. But what analysis have you done in that regard?

MR. GONZALEZ: Well, first of all, I also lock forward to participate more closely with you in this
process and look forward to ths opportunity. . . .

FRA Public Hearing, Passenger Equipment Safety Standards, November 21,1997 FRA Docket
PCSS-1. Mr. Cothen’s closing question suggests that the FRA had received little or no
information from Talgo on the structural designs of the trainsets or how Talgo could assert that
its trainsets were designed in a manner equivalent to uniform North American design practice.

Consequently, it appears Talgo first provided substantive information on the structural
strength of the Talgo trainsets, and assertions of safety equivalence, only during and after this
hearing, which occurred late in the Standards proceeding. Importantly, these submissions would
be ex parte communications if they were made in connection with the then-ongoing Standards
rulemaking ¥ The hearing officer, Deputy Associate Administrator for Safety, Standards and
Program Administration Grady Cothen, advised Talgo that any information in the Passenger
Equipment Safety proceeding must be of a public nature in order for the FRA to utilize that
information. Im fact, Mr. Cothen speaks more broadly when he states, “I can tell you that material
that we ¢an consider, | think, with respect to safety standards has to be public information” -
sffectively stating that FRA can rely only on public information when considering safety

3/ Notably, the preamble to the Standards reflects Talgo’s failure t0 participate and states
that Talge’s late submissions meant that the “FRA has not had the opportun(iagl to fully
evaluate the information provided by Talgo for purposes of thisrule,” 64 Fed. Reg.
25,548 (May 12, 1999).
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standards, reasoning that extends to waivers or grandfathering proceedings arising out of such
standards. The entire passage on this subject during the hearing follows:

MR. COTHEN: “We've had conversation with Renfe Talgo over a period of several years,
sincoe the initial trainset was shipped, and we have had occasion to look at some photographs
on derailment history, for instance, and design drawings, and [ believe some additional
analysis has been provided more recently.

Could  ask you, please to work with Mr, Geargs Scerbo and with Mr. David Terrell [sic] of
the Volpe Center to make sure that we have together in our files, so we can provide it to the
docket, our public docket, make sure that we analyze them a5 we go forward to a final rule,
maks surc we have all the information that you want us to have before us on this trainset and
ity service experience and any analysis, structural or engineering anaslysis, that you
performed on it, and with particular view to making sure that we don’t have any proprietary
material which you don’t want to be in the docket?

mebe some other mamalmﬂmsa ﬁlcsthat
would be perhaps viewed as proprictary that would not necessarily be pertinent to the
standard decison,

So, as an administrative matter, if you would be so kind as to do that.
MR, GONZALEZ (Talgo President Gustavo Gonzalez) | will be glad to, Sir.

Passenger Equipment Safety Standards Public Hearing Transcript, November 21, 1997, FRA
Docket PCSS-1 (emphasis added).

This colloquy contradicts any newly-made claim of confidentiality by Talgo as to safety
information it has submitted to the FRA. ASto Mr, Cothen’s statement that the FRA must
consider only public information in safety & makings, there was a “legal officer” from the FRA
Office of Chief Counsel in attendance at the hearing, presumably to provide guidance to the
hearing Officer on matters of |aw or procedure with respect to the pending rulemaking and the
public hearing. It is important to note that the legal officer did not correct Mr. Cothen’s
assexnon, mthe.r at the time or in a subsequent entry to the record. MQLL@EMQ

to dard deci Talgo cannot now claim 'L‘;onﬁdennal

trestment on any information it submltted to the FRA subsequent to this hearing if it expects the
FRA to rely on that information.
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What is even more troubling is that it is now apparent that there were a aumber of FRA
‘contacts With Amtrak and Talgo (including meetings, correspondence, and possibly telephone
calls) that no doubt discussed the many types of relief that Talgo was seeking in the rulemaking
on the Standards. Y et none of these contacts appear to have been docketed as FRA. ex parte
policy and 49 USC. § 20133(d) require. It seems preposterous that the FRA would now
validate these ex parte contacts by relying on them to determine a waiver of a safety standard or
equivalence with asafety standard. Notably, Part 238's specialized procedures for grandfathering
and other relief require that information be included with petitions and make no express provision
for the use or filing Of confidential material.

TheFRA hasrefused to rely on confidential safety information in other FRA safety
proceedings, such as the Florida Overland Express (‘ FOX?) petition for a rule of particular
applicability filed in FRA Docket No. HST-1. In that proceeding, the FRA effectively foreclosed
any claim of proprietary or confidential treatment for information that the FRA requested or that
was otherwise provided by the petitioner, All relevant information Was required t0 be placed in
the FRA docket for public review and comment when claims of confidential treatment were made
by the POX petitioners. In that proceeding the FOX petitioners made an initial submission of
confidential financial information. Within hours of its receipt, the POX petitioners were contacted
by the FRA's Office of Chief Counsel and advised that confidential information could not be relied
upon in a safety rulemaking proceeding. FOX was required to withdraw the confidential
information and resubmit information that could be placed in the public docket. Consequently, no
information submitted t0 the FRA in that proceeding was submitted with 8 claim of confidential
treatment despite the efforts of the petitioners to do so. FRA staff also advised FOX in a
November 25, 1996 meeting that, in the words of the meeting minutes, “proprietary information iS
generally not guirable for use as the basis of standardsin arule because it is not available for
public scrutiny.”

This FRA approach, to rely solely on public information in sefety rulemaking proceedings,
IS consistent with the due process requirements imposed by the Administrative Procedures Act
(*APA™) on “informal rulemaking” proceedings, including those held by theFRA under 49 U.S.C.
§ 20103, A fundamental APA principleis that ageacies must provide a meaningful opportunity
for affected parties to participate in agency rulemakings by reviewing information on which the
rulemaking Will be based and by commenting on that information. Such public access during the
rulemaking iS particularly important for critical factual material that an agency will use to support
its decision. If the FRA were to refuse to docket information on which it would rely and make
that information available to potential comrenters, it would deny the public the meaningful
opportunity to corament on critical factual material required by the APA, 49 U.S.C. § 20103(d),
and the Passenger Equipment Safety Standards. Similarly, such aconfidential record, and
apparent communications between Amtrak, Talgo, and the FRA concerning the confidential
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documents, could be construed as prejudicial, ex parte communications incongisteat with
Department of Transportation policy and detrimental to public safety.

The subject of thisproceeding adds a further dimension to these rulemaking principles —
the commitment of Secretary Slater and the Administrator to rail safety. Secretary Slater has
often referred to safety as the Department’s “* North Star.” In announcing the Passenger
Equipment Safety Standards on May 10,1999, he noted that *[t]his is an important step forward,
underscoring President Clinton’s commitment to safety as our highest transportation priority..."
In urging the nation to “sign on for safety* at the National Transportation Safety Conferance on
March 10,1999, you noted that “[w]hile travel has become safer in the past few years, even one
loss of Meisonetoo many.” To undertake a waiver for passenger rail equipment under a cloak of
secrecy, asTalgo and the FRA would do in thisgrandfathering proceeding, will uadermine the
public confidence in these new Rail Passenger Equipment Standards and the FRA’s commitment
to public safety as a secret, special deal is proposed for non-compliant equipment. Rail safety is
the FRA's primary MiSSION, and it iS a mission that the FRA seeks to fulfill through, among other
things, meaningful public comment and access to information, Any use of non-public safety
information to decide the Amtrak grandfathering petition would be inconsistent with this basic
mission.

IV. The FOIA Determination Was Improper

It is our firm conviction that all documents relied upon by petitioner in support of its
Petition, and considered by the FRA in this proceeding, must be available to the public asa matter
of course within the context of the grandfathering proceeding, Nevertheless, at the express
direction Of the FRA, we filed a FOIA tequest for the Talgo information noted above. Pursuant
to the. determination by Mr, Fashouer, certain of the documents submitted by Talgo that we
requested were withheld pursuant, according to Mr, Fashouer, to FOIA Exemption 4.5 U.S.C.
552(b)(4). We hereby appeal the application of Exemption 4 because the withheld information
does not meet the criteria for exemption and because, in determining that the information was
protected from disclosure under Exemption 4, Mr. Fashouer applied the wrong legal standard.

Itis a fundamental policy of FOIA to encourage the broad disclosure of documents. See

on F 108 F.3d 1082, 1085 (9th Cir. 1997). Consistent
with th|s Attorney General Reno establlshed a pol|cy of applying a “presumption of disclosure” in
determining whether or not to defend a nondisclosure de&ion. Memarandum for Heads of
Departiignt and Agencies, Office of the Attorney General (October 4, 1993). Exemptions are to
be applied narrowly and only after consideration of the “reasonably” expected consequences of
disclosure. Id. The FRA's decision t0 withhold portions of these requested documents runs
counter to this policy and is unsupported by the law and the facts Of this particular case.
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Exemption 4 of FOIA protects “trade secrets and commercial or financial information
obtained from a person [that is] privileged or confidential.” S U.S.C. § 552(b)(4). The withheld
information does not fall into either of these two categories. The withheld information clearly
doesnot constitute trade secretsbecause it does not include®a secret, commercially valuable plan,
formula, process, or device that is used for the making, preparing, compounding, or processing of
trade commodities and that can besaid to be theend product of either innovation or substantial
effort.” See Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1288 (D.C. Cir.
1583). On the contrary, the requested information includes analysis, reports, studies and oral
comments related to the safety of the passenger equipment. Most, if not all, of the information
withheld relates to the structural |oading capability of discreet elements Of the trainsets and the
calculation of those capabilities under certain loading or crash scenarios. Moreover, the FRA
minutes Of April 9,1999 list anumber of “modeling disagreements” with the Talgo finite element
equipment analysis Which seem to center on the validation of the trainset’s structural strength
based upon Tatgo’s assertions of individual el ement capabilitiesin the context of crash modeling,
Thereis no direct relationship between this information and the productive process.

Consequently, the information is not protected as a trade secret. Id. The FRA its& recognized
this when it identified the withheld material only as “commercial or financial information” in its
determination.¥

Commercial or financial information may be withheld only if such information is
“proprietary or confidential.” Two different standards govern for determining whether
commercid or financia information is confidentia. Information that a submitter is required to
supply is confidential if it islikely either to (1) impair the Government’s ability to obtain necessary
information in the future; or (2) cause substantial harm to the competitive position of the person
from whom the information was obtained. Critical Mass Energy Project v. NRC, 975 F.2d 871,
878-79 (D.C. Cir. 1992), cart, denied, 113 S.Ct. 1579 (1993), citing National Parks &
Congervation Asg’n v, Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). Information that a submitter
submits “voluntarily” is confidential if it “is of a kind that the provider would not customarily
release to the public.” Critical Masa, 975 F.2d at 880.

The FRA committed efror it determining that the Talgo information was voluntarily
submitted and applying the broad exemption standard that l0oks only to whether the information

4/ This presumably is a generic categorization by the FRA, as the only reference {0 financial
information we have been able to find iS Talgo’s assertion to LTK that certain analyses
were Not undertaken because of their significant cost. Amtrak Petition, October 18,1999,
App. C, page 22,
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is of akind that the provider would not customarily release to the public. With the exception of
Talgo’s three-volume submission to theFRA in October, 1998, all information submitted by Talgo
was submitted in connection with Amtrak's petition for grandfathering. This information
constitutes the “engineering analysis,” the “description of risk mitigation measures that will be
employed”, and the “quantitative risk analysis’ that is required to be submitted with a
grandfathering petition pursuant to 49 C.F.R. § 238.203(d)(3). Thefact that the information was
submitted by Talgoe on behaf of Amtrak isirrelevant. Theinformation constitutes information
that is “requited” to be submitted in order to qualify for grandfathering treatment under the
statute. Although it is true that Amtrak was not required to petition for grandfathering, or that
Talgo support that petition, once it chose to do so, it was required to comply with the
grandfathering regulations which require the submittal of the withheld information. See Office of
Information and Privacy Guidance: “The Critical Mass Distinction Under Exemption 4,"
Department of Justice FOIA Update (Spring 1993); gee also Public Citizen Health Res, Group v,
FDA, 964 F.Supp 412, 414a. | (D.D.C.19597) (information necessary to be submitted in order to
obtain government approval Is“required”).

The three-volume submission must also be considered “required” for purposes of this
request despite the fact that it was submitted prior to Amtrak’s Petition. The submission was
specifically referred to by Amtrak as part of its Petition, and the information provides critical
factual underpinnings of Amtrak’s Petition. It isinformation that Amtrak was required to submit
in support of itspetition. For all practical and legal purposes, tie information must be considered
to have been re~submitted for purposes of Amtrak’s Petition. In fact, the FRA. recognized it asa
fitw ®UDNMSS @N when (f recentlyplaced theinformation inthedockdt, i k e t h e
information at issue in Critical Mass, this information was submitted pursuant to a regulatory
requirement into a proceeding in which the public isentitled to participate, For the FRA to now
determine that the information was voluntarily submitted ignores the purpose for which it is being
used and resubmitted in this case and is a blatant attempt to evade the stricter standard for
confidentiality that appliesto required information. The strict standard can not be avoided merely
by permitting information t0 be submitted “voluntarily” outside theframework of the specific
regulatory action and then permit the submitter to refer to itina“required” submission.

Because the information was required to be submitted, it is confidential only if it would
either impair the FRA''s ability to obtain necessary information, or to obtain quality information, in
the future, Or cause substantial harm to Talgo’s competitive position. It is difficult to conceive of
a scenario under which either would be the case. Given thesignificant benefit to Amtrak and
Talgo associated with obtaining awaiver of the new passenger equipment safety standards, and
considering that such benefit may only be obtained with the submission of the withheld
information, it is doubtful that disclosure would impair the FRA's ability to obtain this information
in the future, or impact the quality of that information.
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Similarly, there is no threat of competitive harm from the release of the withheld
information, In order to establish competitiveharm, thesubmitter mustshow “actual competition
and a likdlihood of substantial competitive injury.” CNA Fin. Corp. v. Donovan, 830 F.2d 1132,
1152 (D.C. Cir. 1987). There is no likdlihood of competitive injury because there is no actua
competition in the relevant market. Amtrak’s petition seeksa waiver of the new passenger
equipment safety standards so that it can continua to use the Talgo equipment. However, asa
result of the new standards, the equipment is out-of-date and noncompliant, Thers is, quite
frankly, no competition for the production, marketing or sale of outdate®& noncompliant
equipment. Moreover, Amtrak isthe only entity seeking a waiver, and Talgo's equipment is the
only equipment for which a waiver is being sought. In fact, Talgo has asserted in the public
record that ... Talgo’s new trainsets will meet the letter of the law.” FRA Minutes June17,
1999. Consequently, thereisno likelihood of competitiveharm to Talgo if the withheld
information isdisclosed, Any competitive harm would be, at best, negligible and clearly
outweighed by the strong public interest in the release of passenger equipment safety and
reliability information. See Teich v. FDA, 751 F. Supp. 243, 253 (D.D.C. 1990)(disclosure Of
certain medical safety and effectiveness data was “unquestionably in the public interest” and the
benefit of disclosure "far outstrips [any] negligible competitive harm”),

Regardless of the standard that applies for determining whether the withheld information,
Is properly consdered confidential, the appl i cati on of Exemption 4 in this case is wholly
inappropriate for the simple reason that Talgo waived any claim of confidentiality in the withheld
information it submitted in support of Amtrak's Petition. As discussed in Section || above, Mr.
Cothen specifically Stated in a public hearing that “materiat that We can consider, I think, with
respect to safety standerds has to be public information" Consequently, in submitting information
in support of Amtrak’s Petition, Talgo could have no reasonable expectation that the information
would remain confidential. Talgo, in fact, expected that it would be made public. Despite the fact
that the FRA has inexplicably given Talgo an opportunity to claim confidentiality for the material,
my new claim of confidentiality can not cure the waiver of that claim of confidentiality when
Talgo submitted, or resubmitted, the information expecting that it would be made public. In fact,
Amtrak representsin its Petition that Talgo waived any claim of confidentiality with respect to the
information in Appendix B of Amtrak’s Petition “in order to support this Petition.” Id.
Consequently, if the withheld information was submitted for purposes of supporting Amtrak’s
Petition, and clearly it was, any claim of confidentidity was waived and Exemption 4 is
inapplicable. Conversely, the FRA. cannot legitimately rely on confidential information in support
of Amtrak’s Petition when the FRA stated that all information considered would be public and
Talgo waived any claim of confidentidity with respect to that information.
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V. If the FRA Refuses to Docket Publicly Information on Which It Would Decide the
Petition, the Petition Must Be Dismissed

Asdiscussed above, the FRA must modify its FOIA Determination and release and docket
unredacted versions Of the material described in the FOIA Request, However, if the FRA
nonetheless believes that the remaining material must not be released to the public, it must dismiss
the Petition.

Without all the safety information referred to in the Petition, the Petition does not comply
with the evidentiary requirements of 49 C.F.R. § 238.203(d)(3). The public docket apparently
will not include * detailed drawings and material specifications’ for the non-compliant equipment.
Further, while the petition (at 3) indicates that “Amtrak and its contractor, LTK, made extensive
use of [the three-volume linear strucrural analysis] to support their structural evaluation, . .,” that
anayss is not provided. The inadequacy of the existing public record is revealed most strikingly
in the Petition itself, where the petitioner’s own consultant suggests that important structural
information has not been made available to support safety analyses. The collision model discussed
in Amtrak’s Petition assumes that the collision post structure at the end of the Talgo trainset iS of
sufficient strength to transfer the |oads to the roof and underframe of the trainset without
deflection or premature failure. The LTK engineering analysis, a critical component of this
submission dtates. “Analysis of the associated structural connectionsisnot availableand itis
assumed that they are adequate transfer |0ads to the posts up to their capacity.” Amtrak Petition,
October 18,1999, App. C, p. 23. Surely the public is entitled to this fundamental information.
LTK’s statement, acknowledging itS inability to validate the information that; is so essential to its
anayss, is reflective of just how secret this process has become.

Finaly, we are very concer ned about agreementsthe FRA may have reached during its
meetings with Talgo to keep all communications between the FRA and Talgo confidential,
“Lastly, athough it is our understanding that all communication between the FRA and Talgo on
these matters is considered CONFIDENTIAL wewould appreciate FRA so stamping future
correspondence and material.” Jean-Pierre Ruiz |etter to FRA, August 16, 1999 (emphasis in
original). This|etter responds to June17, 1999 FRA meeting minutes in which the sole subject is
Talgo’s assertion that the trainsets which are the subject of this proceeding are equivalent. In
addition, the FRA minutes (which were entered into the docket of this proceeding only after our
FOIA request) indicate a discussion and distribution of the process by which the FRA will
grandfather non-compliant equipment. We would hope that Mr. Ruiz has mischaracterized his
“understanding” that “all” communications are confidential does not reflect an agreement by the
FRA 10 do so, particularly when the communications to which Mr. Ruiz refers were then and are
now the subject of a regulatory proceeding. The FRA should not become a party to a backroom
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agreement Which has the potential todramatically affect publicsafety, yet bar the public from
being aware Of all of the relevant facts. If the FRA will not release those facts to the public, it will
have little choice but to dismiss the Petition.

VL Conclusion

For all the foregoing reasons, we petition the FRA. to release and docket in this proceeding
unredacted versions Of the documents described in the FOIA. Request and any other safety
information relied upon by the Petitioner and essential to the FRA’s consideration of the Petition.

Altematively, if the FRA concludes that it will not release those documents to the docket, the
FRA either should () indicate definitively that the FRA will not rely on the non-public
information at issue in reaching a determination in this proceeding; or (b) dismiss the petition
because the public docket would not otherwise meet minimum filing requirements set by the FRA.

Thank You for your attention to this matter.

Respectfully submitted,
John R. Mietus, Jr.
Steven R. Johnson

Jenifer J, Martin
Counse! for BOMBARDIER, INC.,

cc Docket Clerk




