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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

i I 

NATIOFAL TANK TRUCK CARRIERS, INC., 
and RITTER TRANSPORTATION, INC., 1 

1 
Plaintiffs, 1 

) 
) 
) 
) 
1 

Defendants. 1 

V. ) 80-5909 Civil CTPQ 

CITY OF NEW YORK, XE'I?' YORK CITS FIRE 
DEPARTMENT, and AUGUSTUS A. BEEKRIAN, 
Fire Commissioner, 

ORDER -4 !* 
The above-captioned cause came to be heard before Eon. Thanas 
.d 

-Griesa on pleintiffs' prayers for declaratory and injunctive relief and, 

e?ter hearing and ruling from the bench thereon, it is hereby, 

ORDERED ADJUDGED and DECREED as follows: -,. ., - 
1. Plaintiffs' prayer for injunctive relief with regard to  routing 

requirements for prohibited hazardous gases under Fire Department 

Directive 5-63, Sections 10.2 and 10.4b, is hereby denied, in accordance 

., 

- 

with the opinion rendered in the related case of City of New Tork v. 

Ritter Transportatio6, e t  al., 80 Civ. 5401, June 5, 1981. 

2. Times of travel of prohibited hazardous gas shipments in 

tank trucks, that  have been established under Section 10.4b of Fire - 
Department Directive 5-63, are a legitimate local regulatory measure 

and are  not inconsistent with the Hazardous ]\!aterials Transportation 

1 

. .  . . . . . . . .  . . __._ - - - - -. . . --. 
. .. . 



Act, 49 U.S.C. 1811, or regulations issued thereunder by the U.S. 

Department of Transportation. Plaintiffs' prayer for injunctive relief 

with regard to these times of travel is hereby denied. 

3. Signs or placards required on compressed gas tank trucks 

and tube trailers under Section 6 of Fire Department Directive 5-63 

differ from those required by the U.S. Department of Transportation 

under the  Hazerdous Materials Transportztion .4nt, ere in conflict with 

the federal requirements, a n d  stand as an obstacle to the accomplish- 

m e n t  and execution of the f u l l  purposes and objectives of Congress in ' 

- - 

enacting t h e  Hazardous Materials Transportation A c t .  These signs and 

placards are inconsistent wi th  federal law under 49  U.S.C. 1811 a n d  are 

hereby declared preempted and permanently enjoined. 

4. Compressed gas container testing requirements, under 

Section 3 of Fire Department Directive 5-63 and Chapter C-19.91 of 

the Administrative Code of t h e  City of New York, differ from testing 

requirements for such containers under regulations issued by the U.S. 

. Department of Transportation pursuant to t h e  Hazardous Materials 

Transportation Ac t .  These differing requirements stand as an obstacle 

to  the  accomplishment and execution of the full purposes and objectives 

of Congress in enacting t h e  HMTA, are inconsistent with federal law 

under 49  U.S.C. 1811, and are hereby declared preempted and perma- 

nently enjoined. 

5. The court declines to rule on plaintiffs' prayers for declara- 

tory and  injunctive relief with regard to hazard classification defini- 

2 



tions in Section C19-2.0 of the New York City Administrative Code, 

due to an apparent lack of substantive requirements related to  those 

definitions other than those otherwise enjoined herein. 
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THE COURT: This  w i l l  c o n s t i t u t e  my f i n d i n g s  of 

fac t  and conc lus ions  of l a w  i n  t h i s  case. 

I n  t h i s  case, p l a i n t i f f s  a t t a c k  c e r t a i n  p r o v i s i o n s  

Tha t  a t t a c k  i n  F i r e  Department Regu la t ions  known as  5-63. 

i s  on Sec t ion  10.4b i n  so f a r  as  t h a t  s e c t i o n  d e a l s  w i t h  ' 

t h e  r o u t i n g  requi rements .  A l s o  a g a i n s t  S e c t i o n  10.4b 

i n  so f a r  as it d e a l s  w i t h  t h e  t i m e s  of shipment  th rough 

N e w  York, what bas been r e f e r r e d  t o  i n  our d i s c u s s i o n s  a s  

t h e  curfew. 

There is a n  a t t a c k  upon S e c t i o n  6,  which d e a l s  

w i t h  t h e  City requi rement  as f a r  as s i g n s  and 3~b&ls- on 

t r u c k s .  

w i t h  t e s t i n g ,  which i n  t u r n  refers t o  Admin i s t r a t ive  Code 

And t h e n  L5tre is an  a t t a c k  on  S e c t i o n  3,  d e a l i n g  

c-1991.  

What T have l i s t e d  a r e  f o u r  i t e m s  o f - a t t a c k  i n  

t h i s  l a w s u i t .  The f irst ,  d e a l i n g  w i t h  S e c t i o n  10.4b 

i n  s o  f a r  a s  it r e g u l a t e s  r o u t i n g ,  h a s  been d e a l t  w i t h  i n  

m y  o p i n i o n  of June  5 ,  1981 i n  a companion a c t i o n ,  80 C i v i l  

5401. That  op in ion  c c n t a i n e d  f i n d i n g s  of f a c t  and 

c o n c l u s i o n s  of law made i n  connec t ion  wi th  a m o t i o n  by 

t h e  t r u c k e r  de fendan t s  i n  t h a t  c a s e  t o  v a c a t e  a p r e l i m i n a r y  

i n j u n c t i o n  which had b3en o b t a i n e d  by t h e  C i t y  of ?Jew 

York, which .was t h e '  p l a i n t i f f  i n  t h a t  c a s e .  

I adop t  t h e  f i n d i n g s  of f a c t  and c o n c l u s i o n s  of 

. SOUTHERN DISTRICT kEPORTERS. U.5. COURTHOUSE 
FOLLY SQUARE. NEW Y O U .  N.Y. - 791-1020 
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l a w  i n  t h a t  o p i n i o n  i n  r u l i n g  on  t h a t  i s s u e  i n  t h e  p r e s e n t  

case, and on t h e  basis  of t h o s e  f i n d i n g s  of f a c t  and 

c o n c l u s i o n s  of law I reject t h e  c la im made by the p l a i n t i f f s  

i n  t h i s  case a t t a c k i n g  t h e  r o u t i n g  r equ i r emen t s  of S e c t i o n  

10.4b. 

This l e a v e s  us w i t h  t h r e e  i t e m s  t o  c o v e r  i n  

t h e  p r e s e n t  case which.were n o t  covered  i n  t h e  other  case. 

It  is contended t h a t  t h e  p rov iS ion  of 10.4b w i t h  the 

s o - c a l l e d  curfew is i n c o n s i s t e n t  w i t h  f e d e r a l  law, namely, 

F e d e r a l  Regu la t ion  .49 C~~.177 :853&.  It  is  contended  t h a t  

S e c t i o n  6 of t h e  F i r e  Department Regu la t ion  is i n c o n s i s t e n t  

and i n  c o n f l i c t  w i t h  P a r t  172 of 4 9  CFR, 

It is contended t h a t  S e c t i o n  3 of t h e  F i r e  

Department r e g u l a t i o n  d e a l i n g  w i t h  t e s t i n g  is i n c o n s i s t e n t  

w i th  4 9  CFR, S e c t i o n s  173.33 and 173.34. 
% 

I shou ld  n o t e  t h a t  a d i s c u s s i o n  of the 

b a s i c  l e g a l  framework -- t h a t , i s ,  t h e  b a s i c  s t a t u t e s  involve(  

and t h e  r e g u l a t i o n s  and t h e  a u t h o r i t i e s  -- a r e  covered  i n  my 

d e c i s i o n  of h n e  5 ,  1981, and I won ' t  a t t e m p t  t o  r e p e a t  

them here . 
L e t  m e  now a d d r e s s  t h e  -- 
MR. BIERLEIN: Y o u r  Honor, t h e r e  is t h e  

m a t t e r  of d e f i n i t i o n s  t h a t  you have  n o t  touched  upon. 

THE COURT: I t h i n k  t h o s e  a l l  p e r t a i n  t o  wha 

- -  SOUTHERN DlSTfilCT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 
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I a m  t a l k i n g  about.  

Let m e  t a l k  about  t h e  t i m e  requi rement ,  or 

the so -ca l l ed  curfew. 

t i m e  requirement  is t o  be considered i n  some r e s p e c t s  

a long  wi th  t h e  r o u t i n g  requirement ,  

of 10,4b is t o  s i n g l e  o u t  c e r t a i n  so -ca l l ed  p r o h i b i t e d  

hazardous gases, such as l i q u e f i e d  petroleum g a s ,  known 

as LPG, and t o  p rov ide  t h a t  t h e y  canno t  i n  t a n k  t r u c k  

q u a n t i t i e s  be d e l i v e r e d  o r  picked up on N e w  York C i t y  a t  

a l l .  They can o n l y  be carried through New York C i t y ,  

and t h e y  can o n l y  be c a r r i e d  through N e w  York C i t y  p u r s u a n t  

t o  permiss ion  g r a n t e d  by t h e  F i r e  Department a l o n g  s p e c i f i c  

r o u t e s  and a t  s p e c i f i e d  t imes.  

T t  should be remembered t h a t  t h e  

That  is, t h e  e f f e c t  

The r o u t e s  s p e c i f i e d  by t h e  F i r e  Department 

are d e s c r i b e d  i n  my e a r l i e r  d e c i s i o n ,  and b a s i c a l l y  t h a t  

r e q u i r e s  a t r u c k e r  t o  go north of t h e  c i t y ,  t h rough  

Westchester County, and i n  a s e n s e  circle t h e  c i t y  i n s t e a d  

o f  coming through t h e  c i t y  v i a  t h e  George Washington Bridge 

o r  t h e  Lincoln  Tunnel or  sone th ing  l i k e  t h a t .  

The main focus  of t h e  problem has been t r i p s  

from p o i n t s  such as N e w  J e r s e y  t o  Long I s l a n d ,  where it is 

necessa ry  t o  p a s s  through t h e  C i t y ,  and t h a t  is where t h i s  

Sec t ion  10.4b comes i n t o  p l a y  mostly.  

’;t appears th:t a t r i p  from New J e r s e y  

X)UTHERN DISmlCT COURT REPORTERS. u5 COURTHOUSE 
FOLEY SQUARE. NEN’ YORK. N.S. - 791-1020 
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t o  Long I s l a n d  via t h e  p r e s c r i b e d  r o u t e  takes about an 

hour  m o r e  t h a n  it would take. 

N o t  o n l y  must t h e  carriers obey t h e  p r e s c r i b e d  
I 

r o u t e ,  but  t h e y  must avo id  t h e  c i t y  d u r i n g  what  i s  de f ined  

as r u s h  hour ,  or though t  t o  be rush hour, which i s  d e f i n e d  

as t h e  hour s  of 6:OO t o  1O:OO a.m. and 3:OO t o  7 : O O  p . m .  

As I i n d i c a t e d ,  t h e  prescribed route avo ids  

c e r t a i n  p o r t i o n s  of N e w  York C i t y ,  b u t  it does pass through 

the v e r y  easternmost section of t h e  Bronx, it goes down 

across t h e  Throgs Neck Bridge,  and goes th rough t h e  

no r theas t e rnmos t  s e c t i o n  of Queens. 

i n  N e w  York C i t y  for abou t  f i f t e e n  m i l e s ,  

The p r e s c r i b e d  r o u t e  is 

The f l a t  ban as f a r  as t h e  6 : O O  t o  1O:OO a.m. 

and t h e  3:OO t o  7 : O O  p.m. hours  h a s  been  i n  a s e n s e  ?relax& 

i n  t h e  fo l lowing  manner: 
. 

The C i t y  o f  N e w  York sought  i n  a s t a t e  c o u r t  

a c t i o n  an i n j u n c t i o n  a g a i n s t ' t h r e e  t r u c k i n g  companies t o  

force t h e i r  compliance w i t h  F i r e  Department r e g u l a t i o n s ,  

and t h a t  a c t i o n  was s e t t l e d .  

T h i s  w a s  a n o t h e r  action i n  a d d i t i o n  t o  t h e  

one  which is b e f o r e  m e .  As p a r t  of t h e  s e t t l e m e n t  it 

was agreed  t h a t  t h o s e  t h r e e  c a r i e r s  would be al lowed,  a f t e r  

SOUTHERN DISTRICT COULT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. KEW YORK. S.Y. - 791-1020 
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d e l i v e r y  o f  a load o f  g a s ,  and a f t e r  t h e  t r u c k  i s  empty, 

t o  d r i v e  t h e  empty t r u c k  free of  t h e  r equ i r emen t s  o f  t h e  

curfew and f ree  out t h e  r o u t i n g  requirements .  They would 

be r e q u i r e d  t o  carry a s p e c i a l  s i g n  "Unloaded of Liquid ,"  

I f  t h e y  had t h a t  s i g n  t h e y  would be free o f  t h e  requirements  

I have s t a t e d ,  

There is an a p p l i c a t i o n  which h a s  been made 
. . -  . - 

by t h e  c a r r i e r s  

get concurrence 

t o  such a p p l i c a  

to t h e  Department of T r a n s p o r t a t i o n  t o  

i n  t h i s  sign, and t h e  C i t y  h a s  n o t  o b j e c t e d  

ion .  The Department of T r a n s p o r t a t i o n  has  

.had t h a t  a p p l i c a t i o n  some f ive  months o r  s o , a n d  h a s  no t  

managed to l e t  anybody know y e t  what i t s  v i e w s  are. 

I n  any event,  whi le  t h a t  is pending t h e  C i t y  is not  i s s u i n g  

any formal  g e n e r a l l y  a p p l i c a b l e  r u l e s  abou t  t h e  u s e  of t h e  

s i g n  and t h i s  r e l i e f  from t h e  curfew and rou, t ing requirement 

b u t  i t  has s t a t e d  i n  t h i s  a c t i o n  t h a t  it would, upon 

a p p l i c a t i o n ,  be w i l l i n g  t o  pe rmi t  o t h e r  carriers t o  have 

t h e  same b e n e f i t s  as t h e  t h r e e  c a r r i e r s  i n v o l v e d  i n  t h i s  

ac t ion .  

Now, a f e w  other  f a c t s  p e r t a i n i n g  t o  t h i s  

matter of t h e  curfew. The c u r f e w  hours deemed t o  be t h e  

rush  hours  o r  t h e  peak hours  a r e  t h e  same h o u r s  which a r e  

adopted by t h e  Triborough Author i ty  and t h e  P o r t  Au thor i ty  

i n  connec t ion  wi th  t h e i r  r u l e s  and r e g u l a t i o n s  about  t h e  

SOUTHERN DISTRICT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. hTW YORK N.Y. - 791-1020 
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c a r r i a g e  of hazardous m a t e r i a l s  on  their  b r i d g e s  and 

t u n n e l s .  

There i s . t e s t i m o n y  i n d i c a t i n g  w h a t  I think 

would be obvious,  t h a t  t h e s e  curfews p r e s e n t  s o m e  problems 

for t h e  t r u c k e r s .  There  may be, depending on the precise 

. -  
s c h e d u l i n g  of t h e  t r u c k s ,  . - * 'subst&tial. dead . .  

t i m e .  A t r u c k  can  a r r i v e  a t  t h e  b o r d e r  of New York C i t y  

a t  abou t  t h e  t i m e  the curfew s t a r t s ,  and t h e r e  may be 

a w a i t  of t h e  f o u r  hours .  Obviously, t h e  t r u c k e r s  attempt 

t o  p l q n  a g a i n s t  t h i s ,  b u t  this p lann ing  may not  always 

succeed ,  and unforeseen  d e l a y s  occur ,  or bad p l ann ing  occur s ,  

and i n  any e v e n t  the p lann ing  i tself  c a n  impose a cost on 

t h e  t r u c k e r s .  .' 

As f a r  as t h e  unforeseen  d e l a y s  which may 

cause  a t r u c k e r  t o  run  i n t o  t h e  curfew, t h e  C i t y  has 

indicated a w i l l i n g n e s s ,  a l though t h i s  h a s  n o t  been  formal ly  

embodied i n  any g e n e r a l  r u l e , ' a t  l e a s t  f o r  t h e  people  su5ject  

t o  t h e  s p e c i a l  concess ions ,  and o t h e r s  who a p p l y ,  t o  provide . .  
a t e l e p h o n e  number and a r r a n g e  t o  have ca l l s  made t o  t h e  

Fire Department n o t i f y i n g  of unexpected d i f f i c u l t i e s  such  

as a c c i d e n t s ,  and so f o r t h ,  which might  l ead t h e  C i t y  t o  

wai iTe  t h e  c u r f e w  requi rements .  
\ 

In o t h e r  words, a l though t h i s  h a s n o t  been a t  

a l l  fully developed i n  any s y s t e m a t i c  way,  t h e  C i t y  is 
* .  

SOUTHERN DISTRICT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 
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indicating an attempt to be reasonable about the problems 

of the trucking companies in meeting that curfew, 

and the basic idea is that the City expects the trucking 

companies to plan, but if they do all they can in planning 

and still wind up at the New York City border when the 
. 

curfew is going on because of something beyond their 

control, why, the City would waive the curfew. 

Another problem mentioned by the truckers 

is the fact that they say they have to pull off  the road 

at locations which are really not fit to accommodate these 

trucks, and they have to wait at these locations at a sidinc 

or on the shoulder for a four-hour curfew. 

As to . l ega l  authorities regarding c u x . f e w 5  .them. have 

been two administrative r u l i n g s  of the Department of 

-Transportation, one the so-called Rhode I s land  ruling in 

which the Department held a statewide mode Island curfew 

imposed for the rush hours was inconsistent with federal 

law. There was'an informal Department of Transportation 

ruling about a Boston regulation which banned hazardous 

materials from the downtown area during workdays from 

6 : O O  a.m. to 8 : O O  p . m .  The Department of Transportation 

held that. thi's was ZnconsTstent with Tedeia-1 law. 

court, however, has declined'to enjo in  the city rules. 

A district 

. There was discussion in that case both by t h e  

SOUTHERN DISTRICT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. tiEW YORL N.Y. - 191-1020 
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Department of Transportation and by the District Court 

of the issue of conferring with other jurisdictions. The 

Department of Transportation said there had not been such 

conferring. The Distr.ict Court found that'there had been sut 

conferring. Both the Department of Transportation and the 

District Court apparently thought that'was a relevant 

consideration. 

My finding and conclusion on the basis of all 

the information and the authorities is that t h e  so-called 

curfew which I have described is a valid local safety 

measure. It is not in direct conflict with any federal 

provision, nor does it interfere with the objectives of 

federal +law. 

. .  

It has been persuasively stated that the peak 

hours involve more danger of accident because of the heavy 

traffic, and that if an accident occurs the effects would 

be broader from that accident than at other times in that 

it would be harder for fire fighting equipment to reqpond 

at these peak hours with the heavy tra€fic. 

The commodities that are involved in these 

special regulations under 10.4b are extremely hazardous. 

The City is well justified in taking maximum precautions. 

I see no reason to accept as a relevant 
e 4 

consjderation the question of whether the Fire Department 
C -  -1 

SOUTHERN DISTRICT REPORTERS. U S .  COURTHOUSE 
FOLEY SQUARE. NEW YOkK. N.Y. - 791-1020 
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of t h e  C i t y  of N e w  York d i d  o r  d i d  n o t  d i s c u s s  t h e  curfew - -- 
w i t h  White P l a i n s  o r  Mamaroneck o r  o t h e r  ne ighbor ing  cit ies.  --. 
New York h a s  a unique problem and i s  e n t i t l e d  t o  hand le  i ts  - - 
problem. 

As f a r  as t h e  p u l l i n g  o f f  t o  t h e  s i d e  of t h e  

road  i n  unsafe  p l aces ,  t h e  r eco rd  shows t h e r e  is an immense 

t o l l  booth p l a z a  n e a r  t h e  bo rde r  of New York C i t y  which could  

accommodate t r u c k s  w a i t i n g  for  t h e  curfew. I n  any k v e n t ,  t h a  

is not a c o n s i d e r a t i o n  t h a t  m i l i t a t e s  a g a i n s t  t h e  curfew, t h e  

t i m e  requi rements ,  of t h e  City-of New York, That  is a m a t t e r  

for c a r e f u l  p l ann ing  by t h e  t r u c k i n g  companies. I am n o t  

persuaded a t  a l l  t h a t  t h e  t r u c k i n g  companies canno t  p l a n  

a g a i n s t  t h e  t i m e  requirement  and do so w i t h  r e a s o n a b l e  

e f f i c i e n c y  and economy. 

b 

AS f a r  a s  the s i g n  requi rements ,  t t ~ + = ~ + C i c ~  

of t h e s e  requi rements ,  as t o  whetn e y  are r e q u i r e d  by the Cit! 

f N e w  York and by f e d e r a l  law, all. of t h a t  has  been stated 

n t h e  record. 

z s t e r d a y  i n  wh'ich M r .  F i s h k i n  was q u e s t i o n e d  a b o u t  t h a t  by m e ,  

n d  he  responded, and w e  went through it r a t h e r  s y s t e m a t i c a l l y ,  

id I d o n ' t  i n t e n t  t o  reiterate t h a t .  

I t h i n k  t h e r e  is a ' p o r t i o n  o f  t h e  record 

The f a c t  is t h a t  N e w  York C i t y  h a s  i t s  s i g n  

zquirements which have been i n  e f f e c t  for many y e a r s  
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a p p l i c a b l e  t o  d i f f e r e n t  k i n d s  of hazardous m a t e r i a l s .  

B a s i c a l l y ,  t h e  C i t y  requi rements  do not apply  when the 

t r u c k s  p a s s  through t h e  c i t y ,  and do apply when t h e  trucks 

d e l i v e r  or p i c k  up. / 

I 
The f e d e r a l  requirement  i s  general ly  for a 

I 

t y p e  of p l a c a r d  p l u s  the name of t h e  substance, such  as . . 

propane,  bu tane ,  etc. The name of t h e  s u b s t a n c e s  are 

required i n  case of t h e  most dangerous,  and are o p t i o n a l  

' w i t h  less dangerous subs t ances .  
I 

I ho ld  t h a t  t h e  local r equ i r emen t s  are i n  - - 
c o n f l i c t  w i t h  t h e  f e d e r a l  r equ i r emen t s  and are an  i n t e r -  

' f e r e n c e  w i t h  t h e  objectives of t h e  federal  requi rements .  

- 
c 

- I 

I t h i n k  t h a t  t h e  p l a i n t i f f s  have argued p e r s u a s i v e l y  t h a t  

a m u l t i t u d e  of requi rements  r e g a r d i n g  s i g n s  imposed by 

v a r i o u s  j u r i s d i c t i o n s  is something t h a t  is t o t d l l y  unworkable 

- -  \ 

- -- 
L .  - -  

, t h a t  it l e a d s  t o  confus ion  and  c o e n c e  

9 w i t h  t h e  o b j e c t i v e s  of t h e  f e d e r a l  s i g n  requi rements .  
I 

I t h i n k  t h e r e  i s  ve ry  l i t t l e  t o  be s a i d  about  
\ 

t h e  t e s t i n g  i s s u e .  The f a c t s  are i n  t h e  r eco rd ,  and t h e  C i t y  

has b a s i c a l l y  conceded t h a t  it is c o n t e n t  w i t h  the f e d e r a l  
- \ 

' t e s t i n g  requi rements .  I n  any e v e n t ,  t h e  t w o  s e t s  of 
I 
I 

I \ - 
/ - - 

- - __-  - . ___-- - .  - 
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two sets of requirements  would l e a d  t o  confus ion  and 

probably  m i l i t a t e  a g a i n s t  s a f e t y .  

Consequently,  the p l a i n t i f f s  are e n t i t l e d  

t o  a d e c l a r a t i o n  t h a t  t h e  C i t y  t e s t i n g  r equ i r emen t s  2 
t h a t  - 

t h e y  are a t t a c k i n g  are i n c o n s i s t e n t  w i t h  f e d e r a l  l a w ,  - 
~ l l  of this means t h a t  the p l a i n t i f f s  are 
+ .  --- 

e n t i t l e d  t o  a d e c l a r a t o r y  judgment and an i n j u n c t i o n  as - 
-= 

t o  t h e  p r o v i s i o n s  about t h e  s i g n s  apd t h e  t e s t i n g ,  and 

n o t  abou t  t h e  r o u t i n g  and t h e  t i m e  requirements, ,  
- c - 

I w i l l  expect  you t o  submit an a p p r o p r i a t e  

o r d e r  promptly which w i l l  t e r m i n a t e  t h e  case. 

MR. BIERLEIN: May I ask your  Honor about  t h e  

d e f i n i t i o n  p r o v i s i o n s  t h a t  a r e  i n  t h e  a d m i n i s t r a t i v e  'code 

and i n  t h e  Fire Department r e g u l a t i o n s  t h a t  are a t  

v a r i a n c e  ? 

THE COURT: You keep mentioning t h a t ,  and I 

f i n d  t h a t  i n  t h e  a b s t r a c t  I aril n o t  making any  r u l i n g  on 

t h o s e ,  

as such because I a m  o n l y  s t r i k i n g  down requ i r emen t s  

t h a t  demand somebody do something, so I w i l l  j u s t  say 

t h a t  a s  f a r  a s  a g e n e r a l  a t t a c k  on t h e  d e f i n i t i o n s ,  I 

I a m  not  going t o  strike down t h e  d e f i n i t i o n s  

wouldn ' t  g r a n t  r e l i e f  , 
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