Comments to Proposed 941.606(l)(1)(iv)(D)

Proposed 941.606(l)(1)(iv)(D) requires a PHA to obtain (i) “[a]n opinion of counsel for the applicable jurisdiction that the existing cooperation agreement between the jurisdiction and the agency includes the project or development”; or (ii) “a certification from the jurisdiction that the project is consistent with the jurisdiction’s Comprehensive Housing Affordability Strategy”.

We suggest that the provision in (i) above be revised to: “An opinion of PHA counsel that the existing cooperation agreement, as amended or supplemented, or a cooperation agreement to be executed between the jurisdiction and the agency, includes the project or development.”  The reasons for the suggested revisions are as follows:

· It poses a burden to the PHA to obtain such an opinion from the counsel of a local municipality.  It is our experience that counsel for a local municipality is generally not familiar with the existing cooperation agreements because the agreements are typically thirty to forty years old, and the counsel for the municipality rarely needs to provide any legal advice relative to them.  In addition, counsel for the municipality is not familiar with the requirements under the mixed-finance regulations.  Therefore, we believe that counsel for the PHA, who is more familiar with the existing cooperation agreements, the mixed-finance regulations, the proposed project, as well as being more accessible to the PHA, is in a better position to provide such an opinion.

· We suggest that the description of the cooperation agreement be expanded to include existing, amended, supplemented or future cooperation agreements.    In North Carolina, under the state statutes, a PHA is a local government agency and is exempt from taxation.  In a mixed-finance development, in which the owner-entity is often a for-profit entity, an existing cooperation agreement does not/will not cover the newly-developed mixed-finance property because the for-profit entity is not tax-exempt.  Therefore, a new cooperation agreement is often executed for the proposed project or development wherein the owner-entity will pay the property tax and hopefully the municipality will “grant back” a portion of the taxes for the purpose of supporting affordable housing in that particular jurisdiction.  This is done on a case-by-case basis because no state law mandates such a tax exemption or “grant back.”

The provision in (ii) above poses a potential burden to the PHA which may not enter into a cooperation agreement with the applicable jurisdiction to obtain a certification regarding the jurisdiction’s Comprehensive Housing Affordability Strategy, which may not exist.  We suggest amending the proposed language in (ii) above by adding the following new text immediately following the existing text: “or the housing affordability needs of the jurisdiction.”  The reasons for the suggested revision are as follows:

· The project or development may be located in a jurisdiction which has not developed a Comprehensive Housing Affordability Strategy.  It is our understanding that not all jurisdictions are required to develop a Comprehensive Housing Affordability Strategy.  Jurisdictions which are required to develop a consolidated plan for HUD funding purposes may be able to certify whether the project or development is consistent with its consolidated plan.

· Additionally, it would be helpful if the proposed new language clarified which parties from a jurisdiction would be qualified to make such a certification.  For example, does the certification need to be made by an elected official or from a staff person from the applicable jurisdiction’s Housing and Community Economic Development department.

