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June 5, 2006

USDA PPD, APHIS Station 3A-03.8

4700 River Road, Unit 118

Riverdale MD, 20737-1238

Re: Federal Register Docket No. APHIS 2005-0103 

Special Needs Request under the Plant Protection Act
The Weed Science Society of America (WSSA) welcomes the opportunity to respond to the Animal and Plant Health Inspection Service’s (APHIS) proposed rule to guide the agency’s consideration of a special needs exemption request under the Plant Protection Act (PPA).  The WSSA is a nonprofit association of academic research, extension, government, and industrial scientists committed to improving the knowledge and management of weeds in agricultural, aquatic, forest, horticultural, amenity, range, right-of-way and natural area environments. The WSSA and its affiliates, the Aquatic Plant Management Society, the Northeast Weed Science Society, the North Central Weed Science Society, the Southern Weed Science Society, Western Society of Weed Science, and the Canadian Weed Science Society represent over 4,000 members.

Proposed §301.1-2

Information that a State or a political subdivision of a State would need to spell out for a special need exception

The WSSA urges APHIS to delete proposed language requiring that subdivisions of State act only through the State, and instead implement the Plant Protection Act’s broader exemption that extends to allow political subdivisions to make requests to APHIS directly. 

The proposed rule would add a new requirement that the political subdivision obtain the State’s permission and active support for APHIS to even consider the request. This has the potential to stop otherwise valid actions by local officials solely because the State chooses not to support the political subdivision’s request.  In our view this proposal may prove incapacitating to a local entity, leading to unnecessary and costly spread of a plant associated pest or pathogen.  APHIS justifies the proposal by simply noting that “our contacts are at the State level.” The WSSA urges APHIS to change its proposed requirement to reflect the intent of the PPA to allow proactive measures to be taken where appropriate at the local level.  

We urge APHIS to add language to articulate the agency’s process in circumstances where insufficient evidence may be present, and to provide additional guidance regarding the quantity and quality of data required by the agency to support a Special Needs Request.  

The WSSA believes that invasive species surveys are expensive and can potentially inhibit the ability of a state to regulate the entrance of a species.  In a case where a species is only in a very small portion of the state, the length of time for appropriate action would be unacceptable.  For example, an individual brings the invasive species to the attention of the state or political subdivision, the state or political subdivision budgets for a survey (1 to 2 years), conducts the survey (1 to 2 years), writes and submits the request (3 to 6 months), awaits an answer from APHIS, and then finally, implements a restriction plan, the invasive species may have spread throughout the entire state.  

The WSSA recommends the following language in the process when insufficient information present:

(a) In cases where relevant scientific evidence is insufficient, a State or political subdivision of a State may adopt prohibitions or restrictions on the basis of available pertinent information.  

(b) In such circumstances, the state or political subdivision of a State shall make available to APHIS the additional information necessary for a more objective assessment of risk to facilitate APHIS’s review of the restriction accordingly within a reasonable period of time not to exceed 180 days. 

Furthermore, the WSSA suggests that APHIS include specific suggestions of examples of the quantity and quality of scientific data that shall be used by the agency in its review of the §302.1-2 Criteria for special need requests to ensure the consistency of both submissions and decision-making over time.   As currently drafted, the proposed rule leaves several terms without further definition, allowing them to be subjectively and inconsistently interpreted.  

Proposed §301.1-3

APHIS actions

After the initial 30 day posting, APHIS should have a limited time for review.  If APHIS does not respond in 180 days the State should consider the action accepted.  In the case of an APHIS denial of the request, APHIS should take responsibility for all future economic or environmental damage that the species in question may cause.  APHIS should be liable for damage.  The program should be similar, but more effective, to the Army Corp of Engineer (ACOE) program where the ACOE contributes or totally funds mitigation of adverse results from ACOE projects. Denial reasons should be inclusive, not a vague list to help guide State decision of requesting restrictions.

We urge APHIS to publish notice of its consideration of a special needs request as an interim rule to facilitate expedient review and action on a request.   APHIS proposes to consider a special needs request following publication in the Federal register of the request, and soliciting comment upon the proposal.  The federal notice and comment process typically takes a minimum of 180 days, an unacceptably long time while the requesting state or political subdivision remains powerless to act.  When one additionally factors in the additional time prior to the filing of the request during which the state or political subdivision prepares the scientific data to support the special needs request, it is clear that publication by rule will not allow sufficiently rapid response time by APHIS to the state or political subdivision’s request.  

We therefore urge that a special need request be noticed in the Federal Register as an interim rule.

The WSSA would like to thank APHIS for drafting this proposed rule on the process for states to request special needs exemptions under the PPA. Please feed free to follow up with me and the Society regarding any question that you may have with this response or any other questions.

Sincerely,

Lee Van Wychen, Ph.D.

Science Policy Director

National and Regional Weed Science Societies

900 2nd St. NE, Suite 205

Washington, DC 20002

E-mail: Lee.VanWychen@WeedScienceOrgs.com   

Work: 202-408-5388

Fax: 202-408-5385

