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June 5, 2006

Regulatory Analysis & Development

USDA PPD, APHIS Station 3A-03.8

4700 River Road, Unit 118

Riverdale, MD  20737-1238

Delivered via www.regulations.gov

Docket No. APHIS 2005—0103

Dear Mr. Writer:

On behalf of our nearly 500,000 members and supporters nationwide, Defenders of Wildlife submits these comments on APHIS’s  proposed rule to amend domestic quarantine regulations to establish a process by which states and political subdivisions of states can make special needs requests under the Plant Protection Act to prohibit interstate commerce in articles that pose a threat of disseminating a plant pest or noxious weed within the State [71 FR 16711-16716]. Defenders of Wildlife is a national nonprofit organization dedicated to the protection of wildlife, endangered species, and biodiversity. Invasive species are widely regarded to be one of the nation’s leading threats to biological diversity (Wilcove et al. 2000), as well as a source of tremendous economic costs (Pimentel et al. 2005). Since preventing the entry and spread of invasive species is more effective and less costly than attempting to control established invasives, Defenders concurs with the position of the Ecological Society of America that: “The difficulties and expense of reversing such invasions mean investment in prevention is likely to be the most successful and cost effective response to biological invasion” (Lodge et al. 2006). Therefore, Defenders of Wildlife supports measures to exclude potentially invasive species and to minimize their spread. 

Thus, we concur with the intent of the proposed rule, which is to establish a process for states to implement restrictions or prohibitions that exceed federal regulations regarding interstate commerce in species that are potentially invasive. In our view, the special needs exemption can and should serve as a means for states to respond to new or incipient invasions and to respond rapidly to emergencies. We have several concerns as to whether the proposed rule as currently drafted will facilitate states’ timely and effective adoption of prevention measures. 

Our concerns chiefly focus on: 

1) the scope of the proposed rule;

 
2) states’ and subdivisions’ ability to meet the criteria for special need requests; and


3) the likelihood of a timely and adequately protective response.

1) The scope of the proposed rule.

A careful reading of the proposed rule reveals a stark disconnect between the Purpose and Scope laid out in § 301.1(b) and the Criteria for Special Need Requests in § 301.1-2. Section 301.1(b) clearly states that the regulations are meant to address “special need requests when a State or a political subdivision of a State seeks to impose prohibitions or restrictions on the movement in interstate commerce of articles, means of conveyance, plants, plant products, biological control organisms, plant pests, or noxious weeds. . .” However, the criteria outlined in § 301.1-2(a) refer exclusively to “biological control organisms, noxious weeds or plant pest. . .” The more comprehensive list in § 301.1(b) allows states to adopt a pathway approach, which is considered the most effective means of preventing invasions (Ruiz and Carlton 2004), but the criteria provide no means for states or political subdivisions thereof to seek exemptions on a pathways basis. Defenders of Wildlife recommends that the Criteria section be amended to allow for consideration of the pathways described in the Purpose and Scope section.

2) States’ and subdivisions’ ability to meet the criteria for special need requests.

Section 301.1-2(a) outlines the criteria that each special need request. These criteria include:

1) Data showing the organism of concern “does not exist” in the state or showing its existing distribution.

We have several concerns with this requirement. As mentioned above, the criteria do not provide states with the means to address pathways. For instance, would the state have to provide this information for every organism that could possibly be carried by a particular pathway in order to regulate that pathway? This would be truly onerous and would almost certainly prevent any state from even contemplating a special need request to regulate a pathway. This criteria also poses the problem of asking states to “prove a negative” by presenting “data drawn from a scientifically sound detection survey showing” that the organism “does not exist” in the state or subdivision. Is the state expected to devote significant time and resources to mount a comprehensive survey each time it has a special need request? What would be the evidentiary standard for proving an organism doesn’t exist, and how can states meet that without an unreasonable investment in time and resources? The same questions hold for showing the distribution of an organism that is already in the state. How detailed must that information be? Would a broad distribution preclude granting of a special needs request? For instance, a nursery plant that has suddenly been found to be weedy or to harbor a dangerous pest or pathogen might be widely distributed in stores and gardens. We argue that a state should be able to halt imports on the basis of that information without first tracking down every instance of that organism.

2) A risk analysis showing the likelihood of entry and establishment and 3) Evidence of economic or environmental harm and 4) Evidence of particular vulnerability of the state or subdivision.

Again, we are concerned that these criteria will require states to undergo a tremendous effort and resource outlay in order to answer the criteria comprehensively. A risk analysis alone is a large undertaking and these requirements could pose an insurmountable barrier to effective invasive species prevention and exclusion measures. The criteria also fail to outline a course of action for APHIS and the states if the required data is unavailable or insufficient.  The criteria should be revised to allow a State or political subdivision of a State to adopt prohibitions or restrictions “on the basis of available pertinent information,” which is permitted under the World Trade Organization’s Sanitary and Phytosanitary Agreement.

5) Information demonstrating that the proposed restrictions are “necessary and adequate” and “that there is no less drastic action that would be adequate” to prevent invasive species entry.

This is a further onerous requirement and again puts the states or subdivisions of states in a position of trying to prove a negative, that no other action would be sufficiently preventative. 
3) The likelihood of a timely and adequately protective response.

One of the most important reasons for giving states and subdivisions thereof the authority to make special needs requests is that, in theory, these entities can detect and respond to local threats more quickly than the federal government. Unfortunately, the proposed rule as currently drafted seems more likely to hinder than to facilitate a timely and effective response to incipient invasive species issues, for reasons that we detail below.

Process for preparation and approval of special needs requests

As we have discussed above, the criteria outlined in § 301.1-2(a)(1) to § 301.1-2(a)(5) are onerous and will impose a considerable time and resource burden on states. The time spent collecting and preparing the information required is potentially time wasted in dealing with the invasive species or pathway. Furthermore, as outlined in § 301.1-3 Action on Special Needs Requests, all requests will be answered with a Federal Register announcement, a 60-day comment period for receiving supporting information, followed by an unspecified period of consideration by APHIS of the request. In the event of denial, states can initiate a reconsideration process, but this would, of course, take additional time. We are concerned that rule process will not allow sufficiently rapid response time by APHIS to the state or political subdivision’s request.  One way to remedy this would be for each special need request be noticed in the Federal Register as an interim rule.
Section 301.1-3(c ) should also make clear that in the event of a withdrawal of a special need exemption, the special need exemption will be upheld through the comment period and up to and until a withdrawal decision is made by the Administrator. 
Subdivisions of states

We are concerned that proposed language in § 301.1-2(a), which requires requests generated by political subdivisions of states to be submitted to APHIS through the State. Political subdivisions, which are often the most aware of new invasive species problems, should not have to take the extra step of obtaining State approval, which would take additional time and could hamper the effectiveness of a subdivision in responding to invasive species emergencies.

Defenders of Wildlife also incorporates by reference the comments of The Nature Conservancy, The Union of Concerned Scientists, and The International Center for Technology Assessment. We thank you for the opportunity to comment on this issue and we await your timely response.

Sincerely,

Aimee Delach

Senior Conservation Science Associate

Defenders of Wildlife

1130 17th Street NW

Washington, DC 20036

202-682-9400, adelach@defenders.org
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