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701 Pennsylvania Avenue, NW

Suite 590

Washington, DC  20004

May 10, 2006

Mr. James Writer

Agriculturist, Invasive Species and Pest Management

PPQ, APHIS

4700 River Road Unit 137

Riverdale, MD  20737-1231

Re:  APHIS-2005-0103 

        Submitted electronically

Dear Mr. Writer:

Waste Management, Inc. (WM) is pleased to provide comments to the Animal and Plant Health Inspection Service (APHIS) on its proposed regulation, “Special Need Requests Under the Plant Protection Act.”  WM is the leading provider of comprehensive waste and environmental services in North America.  The company’s subsidiaries’ operations include 429 collection operations, 366 transfer stations, 289 active landfills, 17 waste-to-energy plants, and 138 recycling plants.  During times of natural disaster such as the recent Hurricane Katrina, WM provides essential services to manage safely waste and debris from the impacted areas and to provide secure, environmentally protective long-term disposal options.

It is with our recent experience in mind that we submit these comments on APHIS’ proposed procedures under which states or political subdivisions of the states may request a “special need” exemption from otherwise applicable federal standards controlling movement in interstate commerce of plants, plant products, biological control organisms, noxious weeds, or pests.  APHIS’ initiative in proposing procedures and criteria for granting special need exemptions is particularly timely because the task of cleaning up the areas impacted by the hurricanes of 2005 is far from complete.  

APHIS is to be commended for its foresight in proposing this rule in advance of the 2006 hurricane season and other potential national emergencies.  The Service is wisely approaching special needs exemption by demanding an objective, factual analysis.  To obtain an exemption from the federal standards otherwise applicable and thereby create barriers to interstate movement, this proposal requires that a state or political subdivision demonstrate that a proposed restriction is based on sound scientific data or a thorough risk assessment.  The demonstration has mandatory, important guidelines, including the obligation to consider the current locations of the noxious materials, the risk of entrance into the applicant’s jurisdiction, the environmental and/or economic harm posed, the particular vulnerability of the applicant jurisdiction, and availability of other less restrictive alternatives.

WM’s experience attempting to support the cleanup and rebuilding of hurricane-ravaged areas counsels the importance of APHIS’ rigorous approach to granting any exemptions from the federal standards that are intended to preclude unnecessary burden on interstate movement of goods and services.  As environmental service companies such as ours attempted to help businesses and residents clean up their properties and return to ordinary life, we found individual municipalities, counties and states sometimes unwilling to be part of the effort to help their neighboring jurisdictions rebuild.  In some cases, a county would be unwilling to allow another to use landfill space that might be needed in the host community in the future.  In other instances, undocumented “fears” about pests caused one Parish to disapprove cross-border shipment of waste otherwise headed for the most secure and protective disposal location.  These restrictions, invoked without risk analysis or demonstration of scientific basis, were cited even between political jurisdictions under the same quarantine zone.

There are serious consequences when one jurisdiction imposes ad hoc regulatory barriers to movements of waste.  Restrictions on disposal options can result in less secure waste handling when disposal is relegated to the jurisdiction of origin rather than the site with the best locational and design characteristics.  For wastes with potential pest infestation, disposal in lined and monitored landfills may present a much lower risk than disposal at whatever kind of facility exists in the jurisdiction where the waste was generated.  Where there are concerns that waste may contain some pathogen, emergency response is not the time to pull into service substandard disposal sites when there are environmentally preferable secure, lawful disposal options.  In some cases, there simply will be no disposal option within the jurisdiction of origin.  Materials of concern may have to be transported over longer, often circuitous routes, with increased threat of vehicle accidents and potential leakage if access to an adequate facility in proximity to the source is denied.

APHIS’ proposal to require a demonstration that these restrictions be based upon sound science and/or risk assessment rather than fear or surmise is very important.  One additional criterion is needed, however, in order to assure that broader public needs are appropriately balanced with local concerns.  For a local exemption request to be truly based upon sound science and risk evaluation, the request must assure that the parochial protection requested does not come at the expense of the larger public good.  WM therefore recommends the following addition to Section 301.1-2(a):


“(new)(6)  Specific information demonstrating that this special need request would not impose greater risk of injury to one or more neighboring states or political subdivisions.  In providing such demonstration, the state or political subdivision shall evidence its consultation with any jurisdiction(s) adversely impacted by the requested exemption.” 

Armed with this additional information, the Administrator will be sufficiently informed to be able to discharge its obligation to rule on a special need request.   The Service also will be providing an important template for the rest of the federal government when considering how to respond to catastrophic events beyond those for which APHIS standards are applicable.  Whether the materials that need to be handled safely contain noxious plants, infectious disease or result from a terrorist or natural disaster (including, potentially, an avian flu epidemic), experience tells us that it will be vital for towns and states to work together for the greater good.  As an environmental service provider across the United States, WM appreciates the effort by your agency to anticipate how to protect local health and economies while at the same time assuring that the health and economy of other jurisdictions are equally respected.

WM appreciates the opportunity to submit these comments.  If you have any comments, please feel free to contact Sue Briggum, WM Vice President of Federal Public Affairs at (202)-639-1219 [sbriggum@wm.com].

Sincerely yours,

Harry Lamberton

Vice President, Waste Management Upstream

1001 Fannin Suite 4000

41st Floor Office 4153

Houston, Tx.  77002

(713) 328-7197

Hlamberton@wm.com
cc:  Matt Hale, Director, Office of Solid Waste, U.S. Environmental Protection Agency

Lillian Bagus, Director, Municipal & Industrial Solid Waste Division, U.S. Environmental Protection Agency

Thea McManus, Deputy Director, Associate Director, Municipal & Industrial Solid Waste Division, U.S. Environmental Protection Agency
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